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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 e¢ seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Cammodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government. Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1332) 


In re Sydney Allen. AMA Doc. No. 66-5. Decided September 5, 1946.* 


Who May File Petition for Relief Under Section 8c(15)(A) of Act 


Failure of petitioner to allege affirmatively that he is a handler as defined in 
the order, coupled with his allegation’ that heretofore he has not engaged 
“in the handling of oranges as a ‘second handler,’ but intends to do so 
when authorized under the provisions of the law and the regulations 
adopted by the Secretary of Agriculture,’ presents an inference that 
petitioner was not, at the time of filing his petition engaged directly or 
indirectly in the handling of oranges; hence he may not file a petition 
seeking relief’ under the rules of practice governing proceeding on peti- 
tions to modify or to be exempted from marketing orders under section 
8c(15)(A) of the act. 


Scope of Section 8c (15)(A) of Act—Question of Validity of 
Marketing Agreement 
Since proceedings under section 8c(15)(A) of the act do not relate to mar- 
keting agreements entered into under the act but are designed to afford 
persons affected by the Secretary’s order a way to seek relief from orders 
or obligations thereunder which are not in accordance with law, and 
petitioner’s reference to marketing agreements do not, either in terms 
or by reasonable inference, raise any question of the validity of the 
order, his objections to the marketing agreement are not properly for 
consideration in this proceeding, and although petitioner is not bound 
by the agreement, if he is in fact a handler, he is subject to the order 


issued under the act. 


Determination of Unconstitutionality of Statute by Administrative Officer 
An administrative officer should not declare a statute enacted by Congress 
to be unconstitutional unless and until a court of competent jurisdiction 
has so held. 


Question of Violation of Anti-Trust Laws not Within Scope of 
Section 8c(15)(A) of Act 
Question of violation of anti-trust laws of the United States is clearly not 
within the scope of a hearing under section 8c(15)(A) of the act. 


Records Showing Regularity of Referendum Authorized Under 
Section 8c(8) of Act 
The records show ample support, either directly or by reasonable inference, 
for all findings of the Secretary embodied in the order in question, and 
the findings show compliance with requirements of the act including that 
of the referendum authorized under section 8c(8). 


Question of Maintenance of Parity Price as not Within Scope of 
Section 8c(15)(A) of Act 
A petition filed pursuant to section 8c(15)(A) is not the proper procedure 
to secure, on the basis of any or additional evidence, a determination 
that an order does not tend to effectuate the declared purpose of the 
act, nor can the question that the purchasing power of oranges has not 
reached parity price be considered in such proceeding. 


Interpretation of Provision of Act Relating to Parity Price 
The act does not provide for suspension or termination,of an order issued 
pursuant thereto when the prices of commodities thereunder have reached 
parity price as the limitation contained in the declared policy of the act 
is that no action is authorized thereunder which has for its purpose the 
maintenance of prices to farmers above the level, i. e., parity price, which 
Congress has declared to be the policy of the act. 


eT his decision reached the editor too late for publication in prior issue of Agriculture 


Decisions.—Ed. 
729 








5 A.D. 730 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Administration of Order—Hardship 


Considering all the facts alleged by petitioner, he has not shown either that 
his hardship under the order is not matched by the hardship of others 
subject to the order, or that if such hardship exists, the difference in 
treatment of which he complains is not based upon reasonable distinctions 
and substantial differences validly recognized by the order. 


Mr. Peter T. Rice of Los Angeles, California, for the petitioner. Mr. Earl 
B. Craig for the Production and Marketing Administration. 

Dismissal of petition by bk. A. Meyer, Acting Administrator, Pro- 
duction and Marketing Administration and W. Carroll Hunter, 
Solicitor. 


DISMISSAL OF PETITION 

On August 14, 1946, Sydney Allen, of Los Angeles, California, 
trading as an individual, filed with the Secretary of Agriculture a 
petition under section 8c (15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 1940 ed. 601 et seq.), 
hereinafter referred to as the “act,” seeking relief from the order 
regulating the handling of oranges grown in the State of California 
or in the State of Arizona (7 CFR, Cum. Supp., 966.2 e¢ seq.). 

Petitioner seeks relief from the order upon the following com- 
plaints: 

1. The order fails to support the declared policy of the act in 


that it deprives growers, producers, and handlers of the right of free 
commerce in oranges so as to procure widest distribution at best 


possible prices; 

2. The order is contrary to public policy in that it does not re- 
turn to shippers and growers “an amount necessary to bring to said 
parties the appropriate base parity price ;” 

2. Continued existence of the order is unnecessary for the reason 
that the purchasing power of oranges is now equal to the purchas- 
ing power of oranges during the base period specified in the order; 

4, Petitioner believes that the issuance of the order is not and 
was not favored or approved by producers who produced for market 
at least two-thirds of the volume of oranges grown in the States of 
California and Arizona. 

5. The large group of handlers unaffiliated with any cooperative 
association or marketing organization but acting as individual trades- 
men are in no manner represented on the committee deciding the 
procedure and conduct of such independent handlers; 

6. The order denies to petitioner as a second handler equal rep- 
resentation on the administrative committee established pursuant 
to the order; 

7. The provision authorizing assessments to be paid by first 
handlers deprives such handlers of their lawful rights without due 


process of law; 
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8. The order denies to petitioner, as a second handler, the right 
to apply for prorate base authorizing the shipment of oranges, 
thereby denying to petitioner the equal protection of law under the 
Constitution. 

Contained in the petition is a “full statement of the facts upon 
which petition is based,” in which statement petitioner alleges that 
he is a dealer in fruit produce and that he is not heretofore 
been engaged in the handling of oranges as a “second handler” 
but intends to do so when authorized under the law and un- 
der the regulations adopted by the Secretary. Petitioner then 
proceeds to outline the manner in which he intends to purchase 
oranges from first handlers for current and immediate shipment to 
jobbers and retail outlets, purchasing upon specific orders and sell- 
ing to specific buyers at specific prices.. He has no storage facilities 
for the storage of oranges upon which he may predicate an appli- 
cation for prorate allotment. Petitioner does not control or have 
legal title to any oranges nor does he have any written contracts 
authorizing him to ship oranges. He further alleges that he does 
not have the financial means with which to purchase oranges so as 
to secure an allotment which would permit him to ship but a small 
percentage of the volume which he would purchase. 

Petitioner has failed to allege affirmatively that he is a handler 
as defined in the order. This omission, coupled with his allegation 
that “your petitioner has not heretofore been engaged in the han- 
dling of oranges as a ‘second handler, but intends to do so when 
authorized under the provisions of the law and the regulations 
adopted by the Secretary of Agriculture,” presents an inference that 
the petitioner was not, at the time of filing the petition, engaged 
directly or indirectly in the handling of cranges. The rules of prac- 
tice governing proceedings on petitions to modify or to be exempted 
from marketing orders provides that any “handler,” who is defined 
as any person, who, by the terms of a marketing order, is subject 
thereto, or to whom a marketing order is sought to be made appli- 
cable, may file a petition seeking relief therefrom {7 CFR, Cum. 
Supp., 900.51 (1), 900.52 (a)]. Petitioner’s allegations as to “han- 
dling” are phrased entirely in futuro. 

Aside and apart from this question, however, other essential and 
important considerations are presented which require the dismissal 
of the petition. The rules of practice above referred to require that 
the petition shall contain a full statement of the facts upon which 
it is based [7 CFR, Cum. Supp., 900.52 (b)(2)]. All of the facts 
set forth in the petition are directed to the eighth ground of peti- 
tioner’s complaint, supporting his prayer for relief for the reason 
that, under the order, if the same applies to him as a second handler, 
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he is unable to apply for prorate. Standing alone, the allegations 
one to seven, inclusive, in petitioner’s complaint, as set forth herein, 
are mere assertions or conclusions unsupported and unsubstantiated. 


The first three grounds of petitioner’s complaint are based upon 
the proposition that the order fails to accomplish the declared pur- 
pose of the act. Petitioner’s second and third complaints appear 
inconsistent for, in his second complaint, he alleges that returns to 
growers have not reached parity price, while, in his third complaint, 
he alleges. as a ground for termination of the order, that the pur- 
chasing power of oranges has now reached parity price. The act 
<loes not provide for suspension or termination of an order issued 
pursuant thereto when prices of the commodity regulated there- 
under have reached parity price. On the contrary, the limitation 
contained in the stated policy of the act is that no action is author- 
ized therein which has for its purpose the maintenance of prices to 
farmers above the level, i.e. parity price, which Congress has stated 
is the declared policy of the Agricultural Marketing Agreement Act 
of 1937, as amended. 

With particular reference to petitioner’s contention in his fourth 
ground of complaint that the order is not and was not favored or 
approved by producers who produced for market at least two-thirds 
of the volume of oranges grown in the States of California and Ari- 
zona, the petition sets forth no explanation for the assertion that the 
petitioner is of the opinion or believes that the order “does not rep- 
resent ... the true expression of the will of growers controlling at 
least two-thirds (2/3) of the volume of oranges produced for market 
within the States of California and Arizona.” The order contains 
the finding or determination by the Secretary that the issuance of 
such order “is approved or favored by the producers who partici- 
pated in a referendum on the question of the approval of the order 
and who, during the determined representative period, produced for 
market at least two-thirds of the volume of oranges produced for 
market within the States of California and Arizona.” There is no 
factual basis, in the petition, for an attack on that finding or deter- 
mination by the Secretary. 

With further reference to the first four grounds of petitioner’s 
complaint, as summarized herein, a petition filed pursuant to sec- 
tion 8c (15) (A) of the act is not the proper procedure to secure, on 
the basis of new or additional evidence, a determination that a mar- 
keting order does not tend to effectuate the declared purpose of the 
act. Mutual Orange Distributors et al. (1 A.D. 207, 211); Alex- 
ander Chaskin, doing business as Chaskin Citrus Company (2 A.D. 
378, 379); and Brucer Dairy et al. (8 A.D. 247, 249); and Seeley 
Dairy (3 A.D. 1049). The petition fails to allege a lack of basis in 





Le TE TR NASR TR EEE IME ET EE TEED oP I NT TI 











ENTREE 


NE OR ESL TE EERE LI AT ES A TE ETIY 


In re SYDNEY ALLEN 5 A.D. 733 


the promulgation hearing record for the Secretary’s finding that the 
order will tend to effectuate the declared purpose of the act. The 
purpose of a hearing on a petition filed pursuant to this provision 
of the act is to determine whether an order is “in accordance with 
law,” not in the abstract, but with respect to a particular handler 
and his actual situation under the order. 


With reference to the fifth and sixth grounds of petitioner’s com- 
plaint, petitioner has failed to allege any facts which would indi- 
cate that he is in any manner prejudiced or penalized by an alleged 
lack of representation upon the administrative committee established 
pursuant to the order. The prorate regulations are issued by the 
Secretary, and not by the administrative committee. The determi- 
nation of the basis for representation on the administrative com- 
mittee is a matter which is properly decided on the basis of the pro- 
mulgation hearing. 


Since petitioner does not allege that he is a first handler under 
the order, and appears to be only a prospective second handler, he 
is In no position to complain at this time of the effect of the order 
upon other persons subject thereto, as set forth in petitioner’s sev- 
enth complaint. 


With reference to the eighth and last ground of the petitioner’s com- 
plaint, the basis for such complaint is apparently alleged discrimina- 
tion. Considering all of the facts alleged by petitioner, he has not 
shown either that his hardship under the order is not matched by 
the hardship of others subject to the regulation, or that (if it exists) 
the difference in treatment of which he complains is not based upon 
reasonable distinctions and substantial differences validly recognized 
by the order. It is, of course, an unavoidable result. if not a stated 
purpose of regulation, that persons regulated are not free to carry 
on their activities as they wish and they conceive to be desirable. 
Petitioner alleges that he does not have adequate storage facilities 
for the storage of oranges upon which he may predicate an applica- 
tion for storage allotment. He does not allege, however, that he has 
ever applied for such allotments or that he has been unable to obtain 
allotments from handlers to whom the same have been issued in 
accordance with the order. The situation in this respect is no differ- 
ent from the facts and ruling upon the petitions of Mutual Orange 
Distributors et al., supra, and Robert Berman, doing business as A 
and B Produce Company (1 A.D. 472). 


The petition does not, in view of the foregoing, substantially com- 
ply, in form and content, with the requirements of the Agricultural 
Marketing Agreement Act of 1937 and the regulations promulgated 
thereunder. Therefore, I, the undersigned, acting for and in the 
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name of the Secretary, direct that the petition be, and the same is 
hereby, dismissed. 

The Hearing Clerk is directed to send, by registered mail, a copy 
of this order of dismissal to the petitioner at his place of business 
stated in his petition and a copy to his attorney, Peter T. Rice, at 
his address noted on the petition. 


(A. D. 1834) 


In re Sydney Allen. AMA Doc. No. 53-10. Decided September 10, 1946.* 
Who May File Petition for Relief Under Section 8c(15) (A) of Act 
5 A.D. 729, ante, followed. 


Mr. Peter T. Rice, of Los Angeles, for petitioner. Mr. Earl B. Craig for the 
Production and Marketing Administration. 


Jismissal of Petition by EF. A, Meyer, Acting Administrator, Pro- 
duction and Marketing Administration and W. Carroll Hunter, 
Solicitor. 

DISMISSAL OF PETITION 


On July 15, 1946, Sydney Allen, of Los Angeles, California, trad- 
ing as an individual, filed with the Secretary of Agriculture a pe- 
tition under section 8c (15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. 1940 ed. 601 e¢ seq.), 
hereinafter referred to as the “act,” seeking relief from the order 
regulating the handling of lemons grown in the States of California 
and Arizona (7 CFR, Cum. Supp., 953.0 et seq). 

Petitioner seeks relief from the order upon the following com- 
plaints: 

1. Petitioner is not and has never become or consented to become 
a “contracting handler” as defined in the marketing agreement, 
there being no “meeting of the minds” between the petitioner and the 
Secretary which is essential to the validity of a contract; 


2. Each provision of the act is “illegal, unconstitutional, confis- 
cative and violative of the due process clause of the Constitution, 
discriminatory, arbitrary, inequitable and unfair ;” 


3. The marketing agreement and order are contrary to public 
policy for the reason that “the sole purpose of the marketing agree- 
ment is to provide more money to GROWERS for their lemon prod- 
ucts” and the enforcement of the agreement has as its actual and 
effective purpose the creation of more profit to associations receiving 
large allotments to ship lemons; 

4. The marketing agreement and order are void ahinitio for there 
is “no showing,” as required by section 6, subsection 8 of the act: 


*This decision reached the editor too late for publication in prior issue of Agriculture 
Decisions.—Ed. 
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a. That 80 percent of the “volume of lemons produced” or three- 
fourths of the lemon growers in California and Arizona “requested 
the contract ;” 

b. That the Secretary knew or ascertained the total volume of 
lemons produced in the States of California and Arizona for market 
and the total number of lemon growers producing lemons in said 
States and, accordingly, is unable to determine whether an adequate 
vote was legally secured: 

5. There was no lawful proclamation of the effective legal cre- 
ation and existence of the marketing agreement; . 

6. The marketing agreement has never been legally adopted for 
the reason that section 8c (12) of the act authorizes the Secretary 
to consider the approval or disapproval of any cooperative associa- 
tion of producers, bona fide engaged in marketing a commodity cov- 
ered by an order, as evidencing the approval or disapproval of indi- 
vidual members of the association without regard to the true opinion 
of such members, and further that, although the act provides that 
no order shall become effective “until handlers of not less than eighty 
per cent (80%) of the volume of lemon producers have signed the 
marketing agreement and unless three-fourths (34) of the producers 
of lemon products have approved the same,” there is “no showing” 
as to who voted for “the adoption or rejection of a marketing agree- 


ment,” upon what basis the legal status of voters was verified, 
whether or not all producers and handlers were notified of the pend- 
ing vote; that the vote was published, and that the vote was legally 
conducted ; 


7. “The committee operating under the Honorable Secretary of 
Agriculture has caused the approval of ‘bloc-voting’ of cooperative 
associations, notwithstanding the fact that the Boards of Directors 
of said associations do not represent the expressed will of the 
majority of members of the said association ;” 

8. The Secretary received and considered the expression of ap- 
proval by the California Fruit Growers Exchange in considering 
“the adoption of the Marketing Agreement Act,” whereas said as- 
sociation is not a grower or association of growers but is a “corpo- 
rate, fictitious body, made up entirely of other associations of corpo- 
rate, fictitious bodies,” and are “speculative buyers and shippers of 
lemon products ;” 

9. “The price of lemons is today and for a reasonable period last 
past has been bringing to the grower a price equal to or better than 
the best parity price adopted by the Secretary, thereby giving lemons 
a purchasing power equivalent to the purchasing power during said 
base period *” 

10. The enforcement of the act and marketing agreement is illegal 
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and inapplicable for the agreement provides only for applications 
for prorate bases and allotments by first handlers, whereas petitioner 
is a second handler, purchasing lemons from first handlers; 


11. The marketing agreement and order is confiscatory, the basis 
for computation for the issuance of prorate bases and allotments 
therein provided is legally inadequate and insufficient, and the 
method of application of such basis of computation constitutes an 
appropriation and confiscation of the property rights of petitioner 
without due process of law, for the reason that petitioner, being a 
“second handler” of lemons, cannot secure a legal allotment. 

Contained in the petition is a “full statement of the facts upon 
which petition is based,” in which statement petitioner alleges that he 
is a dealer in fruit produce and that he has not heretofore been en- 
gaged in the handling of lemons as a “second handler” but intends to 
do so when authorized under the law and under the regulations 
adopted by the Secretary. Petitioner then proceeds to outline the 
manner in which he intends to purchase lemons from first handlers 
for current and immediate distribution to jobbers and retail outlets, 
purchasing upon specific orders and selling to specific buyers at agreed 
prices. He has no storage facilities for the storage of lemons upon 
which he can predicate an application for allotment. Petitioner does 
not control or have legal title to any lemons, nor does he have any 
written contracts authorizing him to ship lemons. He further al- 
leges that he does not have the financial means with which to make 
a deposit on the purchase of lemons so as to secure an allotment 
which would permit him to ship but a small volume of lemons which 
he would purchase. He cannot operate in this manner because of 
the prerequisite of enormous financial resources. 

Petitioner has failed to allege affirmatively that he is a handler 
as defined in the order. This omission, coupled with his allegation 
that “your petitioner has not heretofore engaged in the handling of 
lemons as a ‘second handler, but intends to do so when authorized 
under the provisions of the law and the regulations adopted by the 
Secretary of Agriculture,” presents an inference that the petitioner 
was not, at the time of filing his petition, engaged directly or indi- 
rectly in the handling of lemons. Petitioner’s allegations as to 
“handling” are phrased entirely in futuro. The rules of practice 
governing proceedings on petitions to modify or to be exempted 
from marketing orders provide that any “handler,” who is defined 
as any person, who, by the terms of a marketing order, is subject 
thereto, or to whom a marketing order is made applicable, may file 
a petition seeking relief therefrom [7 CFR, Cum. Supp., 900.51 (i), 
$00.52 (a)]. 

Aside and apart from this question, however, other essential and 
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important considerations are presented which require the dismissal 
of the petition. The rules of practice above referred to require that 
the petition shall contain a full statement of the facts upon which 
it is based [7 CFR, Cum. Supp.. 900.52 (b) (2)]. All of the facts 
set forth in the petition are directed to petitioner’s tenth and eleventh 
grounds of complaint, supporting his prayer for relief for the reason 
that, under the agreement and order, if the same apply to him as a 
second handler, he is unable to apply for a prorate base and allot- 
ments. Standing alone, petitioner's remaining nine grounds for 
complaint, as set forth herein, are mere assertions or conclusions, 
unsupported and unsubstantiated. 

Throughout his complaint petitioner has made frequent reference 
to and has complained of alleged defects affecting the validity of 
the marketing agreement. The petition was filed under section 8e 
(15) (A) of the act, and proceedings under said section do not re- 
late to marketing agreements entered into under the act but are de- 
signed to afford persons affected by the Secretary’s orders a way to 
seek relief from orders or obligations thereunder which are not in 
accordance with law. Petitioner’s reference to the marketing agree- 
ment do not, either in terms or by reasonable inference, raise any 
question of the order’s validity, and it is, therefore, not properly for 
consideration here. It is presumed that the petitioner, in referring 
to the “adoption of the Marketing Agreement Act,” in his eighth 
ground of complaint, intended to refer to the approval by the Secre- 
tary of the marketing agreement since official approval of Congres- 
sional action is not within the province of the Secretary. It has 
not been contended that petitioner is bound by the agreement, but, 
if he is in fact a handler, then he is bound by the order issued in ac- 
cordance with the act. /rving Sarnoff (1 A.D. 309, 312; 1 A.D, 501, 
502); Abraham Paul (1 A.D. 561, 562). 

Petitioner has made reference in the second and tenth grounds of 
his complaint to the act, attacking the constitutionality thereof in 
his second complaint and, in his tenth complaint, its application. It 
is established that an administrative officer should not hold a statute 
enacted by Congress to be unconstitutional unless and until a court 
of competent jurisdiction has so ruled. Orange Belt Fruit Distri- 
butors, Inc., et al. (1 A.D. 469, 472); Irving Sarnoff, supra; Abra- 
ham Paul, supra. The constitutionality of the act was upheld in 
United States v. Rock Royal Co-operative, Inc., et al., 307 U.S. 5338. 
In his third ground of complaint, petitioner urges the unconstitu- 
tionality of the order on the ground that it is contrary to public 
policy. The marketing agreement and order are for the “public 
policy” of effectuating the declared policy of the statute enacted by 
Congress. Furthermore, if, in his third complaint, petitioner in- 
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tends to charge that the enforcement of the order is in violation of 
the anti-trust laws of the United States, clearly such issue is not 
within the scope of a hearing under section 8c (15) (A) of the act. 
Brucer Dairy et al, (3 A.D. 247, 252). 

In the fourth and sixth complaints made by petitioner, the attack 
is directed along the line that the order is void ab initio for the rea- 
son that there is “no showing” of certain facts relating apparently 
to the referendum authorized under section 8c (8) of the act. The 
order contains all of the findings and determinations by the Secre- 
tary that are required under the act, and there is no factual basis in 
the petition for an attack on those findings and determinations. 
Assuming, without deciding, that petitioner is in a position to raise 
these questions, it has heretofore been held that the records show 
ample support, either directly or by reasonable inference, for all 
findings of the Secretary embodied in the order in question, and the 
findings show compliance with requirements of the act. Cahill- 
Battaglia, Inc., et al. (1 A.D. 419, 421). 

With reference to the ninth ground of petitioner’s complaints, 
no factual information is contained in the petition to support the 
allegation that the order does not tend to effectuate the purpose of 
the act in this respect. The substance of petitioner’s complaint, as 
set forth in this ground thereof, is to the effect that the purchasing 
power of lemons has now reached parity price. The act does not 
provide for suspension or termination of an order issued pursuant 
thereto when the prices of commodities thereunder have reached 
parity price. The limitation contained in the declared policy of the 
act is that no action is authorized thereunder which has for its pur- 
pose the maintenance of prices to farmers above the level, i.e., parity 
price, which Congress has declared to be the policy of the act. In 
addition, a petition filed pursuant to 8¢ (15)(A) of the act is not 
the proper procedure to secure, on the basis of new or additional 
evidence, a determination that an order does not tend to effectuate 
the declared purpose of the act. Mutual Orange Distributors et al. 
(1 A.D. 207, 211); Alexvander Chaskin, doing business as Chaskin 
Citrus Company (2 A.D. 378, 379); Brucer Dairy et al., supra; and 
Seeley Dairy (3 A.D. 1049, 1051). The purpose of a hearing on a 
petition filed pursuant to this provision of the act is to determine 
whether an order is “in accordance with law,” not in the abstract, 
but with respect to a particular handler and his actual situation 
under the order. 

In the eleventh ground of petitioner’s complaint, the basis for 
such complaint is apparently alleged discrimination. Considering 
all of the facts alleged by petitioner, he has not shown either that 
his hardship under the order is not matched by the hardship of 
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others subject to the order, or that (if it exists) the difference in 
treatment of which he complains is not based upon reasonable dis- 
tinctions and substantial differences validly recognized by the order. 
It is, of course, an unavoidable result, if not a stated purpose of regu- 
lation, that persons regulated are not free to carry on their activities 
as they wish and as they conceive to be desirable. Petitioner alleges 
that he does not have adequate facilities for the storage of lemons 
upon which he can predicate an application for prorate allotment. 
He does not allege, however, that he has ever applied for such allot- 
ments or that he has been unable to obtain allotments from handlers 
to whom the same have been issued in accordance with the order. 
The situation in this respect is no different from the facts and rul- 
ings upon the petitions of Mutual Orange Distributors et al., supra; 
Irving Sarnoff, supra; Robert Berman, doing business as A and B 
Produce Company (1 A.D. 472); and Abraham Paul, supra. 


The petition does not, in view of the foregoing, substantially com- 
ply in form and content with the requirements of the act and the 
regulations promulgated thereunder. Therefore, I, the undersigned, 
acting for and in the name of the Secretary, direct that the petition 
be, and the same is hereby, dismissed. 

The Hearing Clerk is directed to send, by registered mail, a copy 
of this order of dismissal to the petitioner at his place of business 


stated in his petition and a copy to his attorney, Peter T. Rice, at 
his address noted on the petition. 


(A. D. 1335) 


In re JoHN Vetozo. AMA Doc. No. 47-6. Decided October 23, 1946. 


Order No. 47—Failure to Establish Producer-Handler Status 


Where petitioner, owner and operator of a farm in Somerset, Massachusetts, 
since the inception of Order No. 47, contended that during the two pe- 
riods, June 1, 1940 to May 20, 1941, and from October 1, 1942 to the 
present time, he was a producer-handler but failed to file reports re- 
quested by the market administrator for the said periods, and has never 
submitted to the market administrator, as required by the order, the 
evidence upon which he claimed a producer-handler status, and there- 
fore, the market administrator determined that petitioner is subject to all 
provisions of the order affecting ‘handlers,’ held that since petitioner 
had not done the things required’ by the order to be entitled to the status 
of producer-handler and the exemptions arising therefrom, the market 
administrator’s determination was not erroneous, the petitioner is not 
entitled to relief, and the petition should be dismissed. 


Agriculture Decisions Followed 


Elm Spring Farm, Inc., et al. v. United States, 127 F. (2d) 920 (C.C.A. Ist, 
1942); In re Martin S. Cosgrove, 1 A.D. 505, 510 (1942), aff'd 49 F. Supp. 
232 (D. Mass. 1943); In re Henshaw, 1 A.D. 721 (1942); In re Antone 
Amaral et al., 3 A.D. 367 (1944); In re Martin & Costa, 4 A.D. 636 (1945). 
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Mr. John T. Farrell, of Fall River, Massachusetts, for petitioner. Mr. Thomas 
F. Green, Jr. and John C. Martin for the Production and Marketing Ad- 
minisivation. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a proceeding under Section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agréement Act of 1937 (7 U.S.C. 
1940 ed. 601 e¢ seg.). In a petition filed on October 15, 1943, peti- 
tioner alleged that the market administrator for Order No. 47, regu- 
lating the handling of milk in the Fall River, Massachusetts, market- 
ing area, erroneously determined petitioner to be a handler of milk 
subject to the order for the periods June 1, 1940, to May 20, 1941, 
and from October 1, 1942, to the present time. Petitioner contends 
for the producer-handler status with its exemptions. 


A hearing upon the petition was opened in Fall River on April 
26, 1945, and respondent immediately moved that the petition be 
dismissed on the ground that petitioner had made no report to the 
market administrator and that there had been no evidence submitted 
by petitioner upon which the market administrator could determine 
whether petitioner was entitled to the exemptions for producer- 
handlers. The presiding officer certified the record to Assistant to 
the Secretary Thomas J. Flavin who ruled on July 10, 1945 (4 A.D. 
526), that the hearing be reopened to take evidence because the 
record did not show that, for the period June 1, 1940, to December 
3, 1941, the market administrator had requested any reports from 
petitioner. A reopened hearing was then held on December 14, 1945, 
at Fall River before Glen J. Gifford, Presiding Officer. Mr. John 
T. Farrell of Fall River appeared for petitioner and Messrs. T. F. 
Green and John C. Martin of the Office of the Solicitor, United 
States Department of Agriculture, appeared for the respondent. 
Following the hearing respondent filed a brief. No brief was filed 
by petitioner. On May 3, 1946, the presiding officer issued his report 
recommending that the petition be dismissed. Petitioner filed no 
exceptions to the report. 

It is admitted that petitioner, during the period under considera- 
tion, handled and distributed milk in the area covered by the order. 
Petitioner’s position is that since the inception of the order, June 1, 
1940, to the present time he has handled or distributed only milk 
produced by cattle owned by him and that, therefore, he is entitled 
to the exemptions provided in the order for a producer-handler. At 
the hearing petitioner testified for himself and Manuel S. Furtado 
and John J. Hogan, presently market administrator, appeared for 
respondent. Much of the evidence at the hearing concerned milk 
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obtained from the farm of Manuel Velozo, petitioner’s father. Pe- 
titioner claims that he owned the cows on his father’s farm and that 
the milk produced from them was his. Respondent’s position is that 
this milk was milk received by petitioner from a producer. 


FINDINGS OF FACT 


1. Petitioner, John Velozo, sometimes referred to as John V. 
Velozo, is an individual doing business as Velozo Dairy. His place 
of business is 399 Lee’s River Road, Somerset, Massachusetts, where 
he owned and operated a farm. He is and has been since the inception 
of Order No. 47 a handler of milk. 

2. Manuel Velozo, sometimes referred to as Manuel V. Velozo, is 
the father. of petitioner. Manuel Velozo owned a farm located at 
$13 Prospect Street, Somerset, Massachusetts. The farm was op- 
erated as a dairy farm. 

3. Manuel 8. Furtado owned and operated a dairy located at 549 
North Belmont Street, Fall River, Massachusetts, during the time 
involved in this petition. He is a handler as defined in Order No. 
47. 

4. The pertinent provisions of the order effective June 1, 1940, are 
as follows: 

“Sec. 947.1(a) (5). The term ‘producer’ ... means any person who 
produces milk which is delivered to a receiving plant from which milk 
is shipped to, or sold in, the marketing area during any delivery pe- 
| 

“Sec. 947.1(a) (7). The term ‘handler’ means any person irrespective 
of whether such person is also a producer or 2 cooperative association, 
who on his own behalf or on behalf of others, purchases or receives 
milk from producers, associations of producers, or other handlers, all, 
or a portion, of which milk is disposed of as milk or cream in the mar- 
keting area; ... 

“Sec. 947.6(a). Handlers who do not receive milk from producers. 
No provision hereof shall apply to a handler who purchases or receives 


no milk from producers, except that such handler shall make such re- 
ports pursuant to Sec. 947.5 as the market administrator may require. 


” 
The amended order effective December 3, 1941, left the definitions 
of producer and handler in section 947.1 substantially unchanged 
but made some changes in the treatment of producer-handlers. Sec- 
tion 947.1(8) provides as follows: 


“The term ‘producer-handler’ means a producer who is also a handler 
and receives no milk from other producers: Provided, That the mainte- 
nance, care, and management of the dairy animals and other resources 
necessary to produce his milk shall be the personal enterprise of and 
at the personal risk of such producer, and the processing, packaging, 
and distribution of the milk shall be the personal enterprise of and 
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shall be at the personal risk of such producer in his capacity as a 
handler.” 


Section 947.5 provides as follows: 

“Reports of handlers. (a) Periodic reports. On or before the 7th day 
after the end of each delivery period each handler shall, with respect 
to milk and cream which, during such delivery period, was received 
from producers, received from handlers, received from such handlers’ 
own production, or received from other sources, report to the market 
administrator in the form and detail prescribed by the market adminis- 
trator as follows: 

“(1) The receipts at each plant from producers who are not handlers; 

“(2) The receipts at each plant from any other handler, including 
any handler who is also a producer; 

“(3) The receipts from such handler’s own production; 

“(4) The receipts pursuant to section 947.6(d) ; 

“(5) The receipts from all other sources; and 

“(6) The respective quantities of milk which were sold, distributed, 
or disposed of, including sales or deliveries to other handlers, for the 
several purposes and classifications as set forth in section 947.3. 

“(b) Reports as to producers: Each handler shall report to the mar- 
ket administrator: 

“(1) Within 10 days after the market administrator’s request with re- 
spect to any producer for whom such information is not in the files of 
the market administrator, and with respect to a period or periods of 
time designated by the market administrator, (a) the name, post office 
address, and farm location, (b) the total pounds of milk delivered, 
(c) the average butterfat test of milk delivered, and (d) the number 
of days on which deliveries were made; 

“(2) At such time after the 18th day after the end of each delivery 
period as the market administrator may require, each handler shall with- 
in 10 days submit to the market administrator his producer records for 
such delivery period, which shall show for each producer: (a) The total 
delivery of milk with the average butterfat test thereof, (b) the net 
amount of the payment to each producer and association of producers, 
made pursuant to section 947.9, and (c) the deductions and charges 
made by the handler; 

“(3) On or before the 18th day after the end of the first delivery 
period following the effective date hereof, each handler shall report 
to the market administrator a schedule of the transportation rates which 
were charged and paid for the transportation of milk from the farm of 
each producer to such handler’s receiving plant and such information 
with respect to distances involved as the market administrator may re- 
quire; 

“(4) On or before the 18th day after any changes are made in the 
schedule filed in accordance with subparagraph (3) of this paragraph, 
a copy of the revised schedule with the effective dates of such changes 
as May appear in the revised schedule, and 

“(5) On or before the 7th day after the end of each delivery period 
each handler shall report to the market administrator the names of any 
persons whose milk he is reporting pursuant to section 947.3(c) and 
section 947.6(d) and include a certification that these persons have 
contracts as specified therein. 
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“(c) Verification of reports. Each handler shall make available to 
the market administrator or his agent (1) those records which are 
necessary for the verification of the information contained in reports 
submitted by such handler pursuant to this section and (2) those fa- 
cilities necessary for the weighing, measuring and sampling of milk 
and the testing of the butterfat content of milk or any product there- 
from and for determining the utilization of milk made by the handlers.” 


Section 947.6(f) reads as follows: 


“Milk handled by producer-handlers. (1) The provisions hereof, ex- 
cept as set forth in section 947.5, shall not apply to the handling of 
milk of handlers who are also producer-handlers pursuant to section 
947.1(a) (6), as verified by the market administrator in the manner 
provided in subparagraph (2) of this paragraph. 

“‘(2) Handlers shall furnish to the market administrator for his veri- 
fication, subject to review by the Secretary, evidence of their qualifica- 
tions as producer-handlers pursuant to section 947.1(a)(6), as of the 
effective date of the provisions hereof, and they shall furnish evidence 
of subsequent changes made in the manner of producing or distributing 
their milk that affects their qualification as producer-handlers; such 
verification by the market administrator shall be made within 15 days 
of the date of receipt of the evidence, and shall be effective retro- 
actively to the effective date of the provisions hereof in cases verified 
within 45 days of such effective date and shall be effective retroactively 
to the first day of the delivery period during which verification is made 
in subsequent cases.” , 


5. On March 25, 1936, Manuel Velozo executed a bill of sale to 
John V. Velozo covering 2 Jersey cows, 5 Holstein cows, 1 black 
Jersey cow, 1 black Jersey bull, 2 black horses, and other personal 
property used on Manuel Velozo’s dairy farm. The bill of sale was 
recorded with the town clerk in Swansea, Massachusetts. 

6. Manuel S. Furtado during the period from June 1, 1941, to 
December 28, 1942, picked up each day the milk that was produced 
on the Prospect Street farm of Manuel Velozo and paid him at the 
rate of six cents per quart. This was done pursuant to an arrange- 
ment under which Manuel 8. Furtado received a bill of sale for the 
cows on the farm from John Velozo and executed a mortgage on the 
cows in favor of Manuel Velozo. The arrangement with Furtado 
was suggested by petitioner who also suggested and participated in 
a similar arrangement for two other producers from whom Furtado 
as a handler had been obtaining milk. Petitioner told Furtado that 
by these arrangements he could become “a producer-dealer”, that he 
would make a lot of money and that he would not have to do any 
reporting to the market administrator. In entering into the arrange- 
ment covering the milk from the Prospect Street farm, Furtado un- 
derstood that Manuel Velozo owned the cows on the farm. Furtado 
paid no money for the cows and paid nothing except six cents per 
quart for the milk received. During the period June 1, 1941, to 
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December 28, 1942, Manuel Velozo gave mortgages to the Fall River 
National Bank covering eight cows as security for loans. 

7. About September 28, 1942, Furtado was notified that he could 
not receive milk any longer from the Prospect Street farm. The 
mortgage on the cattle was not foreclosed. The cows remained on 
the Prospect Street farm. On September 28, 1942, Manuel Velozo 
executed a bill of sale to John Velozo for 45 cows, 2 horses, and all 
farm implements located on the Prospect Street farm. The bill of 
sale was recorded with the town clerk in Swansea, Massachusetts. 

8. Prior to 1936 and thereafter down to the present time Manuel 
Vélozo together with petitioner’s brother cared for the cattle on the 
farm and the production of the milk. John Velozo testified that he 
had leased his father’s farm on Prospect Street and that he paid 
money to his father for the cows involved but he said that he had 
no written records of his dealings with his father and he did not re- 
member how much money he owed his father or how much he had 
paid him. 

CONCLUSIONS 

Petitioner has never filed the reports requested by the market ad- 
ministrator for the periods preceding the date of the amended order 
effective December 3, 1941, and has never submitted to the market 
administrator, as required by the order, the evidence upon which he 
claims a producer-handler status. He can scarcely, then, be in a 
position in this proceeding to complain of the market administra- 
tors determination. Perhaps we should simply say here that pe- 
titioner failed to take advantage of the opportunity to obtain pro- 
ducer-handler status in the manner prescribed by the order and, 
since this is a quasi-judicial proceeding of a review nature, we might 
even go further and say that his failure to do so precludes him from 
presenting the evidence in this proceeding. 

But even if we consider the evidence, which petitioner has chosen 
to submit in this proceeding rather than to the market administrator, 
there is little doubt of the propriety of the market administrator’s 
determination. Petitioner himself admitted the purchase of milk 
from a producer association. Furthermore, petitioner was not the 
producer of the milk from his father’s farm. Although bills of sale 
for the cows on his father’s farm were executed and recorded, pur- 
porting to make petitioner the owner of the cows, the documents 
are of dubious validity in the light of the surrounding circumstances. 
But even if valid, petitioner was not thereby made the producer 
of the milk for the purposes of the order. Mere abstract inquiry 
into title to the cows is not decisive of the issue. The evidence shows 
ihat no change was made in the operation of Manuel Velozo’s farm 
or in the production of milk from the cows on the farm. Petitioner’s 
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scheme to attain producer-handler status is similar to those held un- 
successful in a number of cases. Elm Spring Farm, Inc., et al. v. 
United States, 127 F.(2d) 920 (C.C.A. Ist, 1942); Zn re Martin 8. 
Cosgrove, 1 A.D. 503, 510 (1942), aff'd 49 F. Supp. 232 (D. Mass. 
1943); In re Henshaw, 1 A.D. 721 (1942); In re Antone Amaral 
et al., 3 A.D. 367 (1944); In re Martin & Costa, 4 A.D. 636 (1945). 


ORDER 
In view of the foregoing, the relief requested is denied and the 
petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 1336) 
In re RaymMonp G. Brown, Sr., et al. CEA Doc. No. 40. Decided October 
16, 1946. 


Suspension of Trading Privileges at all Contract Markets— 
Failure to File Reports 


Order suspending respondents’ trading privileges for 90 days at all con- 
tract markets for failure to file reports concerning their egg futures 
trading. 


Mr. Benj. M. Holstein for Production and Marketing Administration. Mr. 
L. Pearce Bowlus, of Mount Airy, Maryland, for respondents. Mr. John 
J. Curry, Referee. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U.S.C.. Chapter 1), instituted by a complaint issued by the 
Secretary of Agriculture on June 10, 1946. The respondents, Ray- 
mond G. Brown, Sr., Raymond G. Brown, Jr., Preston Brown, Harry 
©. Clower, Jr., and R. Bond Baker, of Mt. Airy, Maryland, were 
charged with violating the reporting requirements of the act in con- 
nection with egg futures holdings on the Chicago Mercantile Ex- 
change in 1945 and 1946, and a hearing was set for July 23, 1946, 
in Washington, D. C. Through their attorney, L. Pearce Bowlus, 
of Mt. Airy, respondents filed an answer on June 25, 1946. They 
admitted the allegations of the complaint, stated that their violations 
were due to unfamiliarity with the reporting requirements and to 
assurances of their brokers that they were in compliance, and waived 
oral hearing. On July 8, John J. Curry, Office of the Solicitor, was 
assigned to act as referee by an Associate Solicitor. On July 24, 
the Production and Marketing Administration, the complainant. 
through its attorney, Benjamin M. Holstein, Office of the Solicitor, 
filed a recommendation that respondents’ trading privileges on con- 
tract markets be suspended until January 1, 1947, pointing out that 
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the reports which they admitted filing showed that they were fami- 
liar with the reporting requirements. 

Without further investigation or hearing, as is authorized by 
section 0.9(c) of the rules of practice (17 CFR, Cum. and 1945 
Supps., Part 0), the referee issued his report on August 28, 1946, 
proposing substantially the findings of fact set out below and the 
suspension recommended by complainant. Respondents filed ex- 
ceptions on September 30, claiming that the proposed order might 
result in financial loss to them and was too harsh. They requested 
oral argument, which was set for October 16, 1946, before me in 
Washington. When respondents withdrew their request on October 
9, the setting was cancelled, and the record was submitted to this 
office, where this decision has been prepared. 

FINDINGS OF FACT 
1. Respondents are Raymond G. Brown, Sr., Raymond G. Brown, 


Jr., Preston Brown, Harry C. Clower, Jr., and R. Bond Baker, 
whose address is Mt. Airy, Maryland. 


2. From April 2 through May 9 and from June 20 through July 
9, 1945, Respondent Raymond G. Brown, Sr., was long 25 or more 
carlots, the number varying from 25 to 34 on different days, in the 


October 1945 egg future on the Chicago Mercantile Exchange, a 
contract market, but did not report his egg futures holdings to the 
Commodity Exchange Authority, except that he filed one incorrect 
report on May 15, 1945. These holdings were carried through three 
different futures commission merchants registered under the act, J. 
S. Bache and Company (and its successor, Bache and Company), 
Fahnestock and Company, and Orvis Brothers and Company. On 
some of the days involved, the account with Fahnestock alone was 
over 25 carlots long in the October future. 

3. From March 17 through August 21, 1945, Respondent Raymond 
G. Brown, Jr., was long 25 or more carlots, the number varying 
from 30 to 61 on different days, in the October 1945 egg future; 
from October 24 through November 3, 1945, he was long 26 and 28 
earlots in the November 1945 egg future; and from January 25 
through February 19, 1946, he was long 25 or more carlots, the figure 
varying from 25 to 81 on different days, in the October 1946 egg 
future, all on the Chicago Mercantile Exchange. Except for two 
reports, filed April 15 and May 15, 1945, he did not report his egg 
futures holdings to the Commodity Exchange Authority. These 
holdings were carried through four registered futures commission 
merchants, the three mentioned in Finding 2 and Becker, Stone and 
Company. On many of the days involved he was long more than 25 
carlots in one future with Fahnestock alone, and similarly for Becker, 
Stone alone. 
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4. From December 3 through December 11 Respondent Preston 
Brown was long 26 carlots in the December 1945 egg future on the 
Chicago Mercantile Exchange through Fahnestock and Company 
and Becker, Stone and Company, and from February 4 through 
¥ebruary 15, 1946, he was long 25 and 27 carlots in the October 1946 
egg future on such Exchange through Becker, Stone and Company, 
but he filed no reports with the Commodity Exchange Authority. 

5. Respondent Harry C. Clower, Jr., was long 25 carlots on Feb- 
ruary 15, 30 carlots on February 19, and 32 carlots on February 28, 
1946, in the October 1946 egg future on such Exchange through Orvis 
Brothers and Company, but filed no reports with the Commodity 
Exchange Authority. 

6. On October 29, 30 and 31, 1945, Respondent R. Bond Baker 
was long 26, 28 and 27 carlots, respectively, in the Chicago Mercan- 
tile Exchange November 1945 egg future, but filed no reports with 
the Commodity Exchange Authority. These holdings were carried 
with three different commission merchants. 

7. The respondents were aware of the reporting requirements re- 
lating to egg futures transactions and positions as evidenced by cor- 
respondence between certain of the respondents and officials engaged 
in the enforcement of the Commodity Exchange Act. 

8. Respondents are all related, either by blood or marriage. Con- 
cerning their egg futures trading, some of them gave powers of at- 
torney to others, some were authorized to trade in and withdraw 
funds from accounts of others, some guaranteed the accounts of 
others, there were frequent transfers of funds between their accounts, 
checks payable to some were endorsed by others, and some transac- 


tions by one were distributed, after execution, to accounts of others. 


CONCLUSIONS 


Section 4i of the act (7 U.S.C. 61) requires a person to file reports 
in accordance with the rules and regulations when he has a long or 
short position in any future of any commodity equalling or exceeding 
an amount fixed by the Secretary of Agriculture. In 17 CFR 5.10, 
5.11, and 5.21, regulations under the act, the Secretary has fixed 25 
carlots as this amount for eggs and has prescribed the method of re- 
porting. The findings show that respondents violated these pro- 
visions, authorizing suspension of their trading privileges on contract 
markets. 

Finding 7 is copied word for word from Paragraph 10 of the com- 
plaint, which respondents specifically admitted in their answer; so 
their claims of ignorance and advice of their brokers are not well 
taken. Even if proved, such claims would not excuse the violations, 
but would only lessen the sanction to be imposed, for when respond- 
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ents choose to trade on commodity markets, they must do so in 
accordance with all valid regulations applicable to such trading. 
That a sanction here might cause them financial loss does not change 
nor stay the law which authorizes the sanction. Indeed, any sanc- 
tion may be considered as tending to involve some inconvenience to 
the person against whom it is invoked. 

We are at somewhat of a loss as to just what sanction has been 
recommended. Considering the dates on which they were filed, we 
might construe the complainant’s suggestion as a suspension of about 
150 days, and the proposal of the referee as one of about 120 days. 
But as we like to give 30 days from the date of suspension orders 
under the act for respondents to arrange their affairs and for com- 
plainant to notify contract markets and futures commission mer- 
chants, the recommended suspension until January 1, 1947, if now 
ordered, would be for a period of less than 50 days. On facts some- 
what similar to those here, a suspension of 90 days was recommended 
and ordered recently in /n re A. Feldstein and Company (5 A.D. 
337). In an effort to apply similar sanctions under similar circum- 
stances, we prefer the period of suspension here to be what we 
ordered there. 

SANCTIONS 

Beginning on the 30th day after this date, all contract markets 
shall refuse respondents, and each of them, all trading privileges 
thereon for a period of 90 days. Copies of this decision shall be 
served on the parties or their counsel of record, and on each contract 
market. 


(A. D. 1337) 


In re MARKET AGENCIES AT THE UNIon Stock YArps, CHICAGO, ILLINOIS. P&S 
Doc. No. 402. Decided October 11, 1946. 


Supplemental Order—Increase in Rates and Charges Authorized 


Pursuant to petition filed by respondents and publication thereof, order 
issued authorizing increase in rates therein requested. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
Charles E. McGuire and D. L. Swanson, both of Chicago, Illinois, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


On September 5, 1946, the respondents filed a petition seeking a 
modification of their Tariff No. 7 so as to permit them to publish 
and file an amendment thereto making effective the following 
charges: 
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SECTION G 
INTERNATIONAL LIVE STOCK EXPOSITION 
AND 
CHICAGO FEEDER CATTLE SHOW 


In addition to the regular charges, the following service charge shall 
be made on all carlot entries of livestock entered in the International 
Live Stock Exposition or in the Chicago Feeder Cattle Show. 


For each carlot entry of 


re I os oe se ee eee $ 25.00 

wieder ait. feeder: Cate: 3 so ue caieenen 10.00 

ON ea Ne ANE aah ia gee aN 10.00 

NN cSt a a ae ah a ee er 10.00 
SECTION J 


A charge of 15 cents per head will be made on all cattle tagged by 
the State of Illinois as Bang Reactors, or cattle tagged and sold sub- 
ject to post mortem inspection. 


Publication of the petition for modification was duly made in the 
Federal Register and no objections to the proposed charges have 
been filed by any interested persons. The Livestock Branch in its 
answer to the petition offered no objection to such charges. 

Accordingly, respondents are herewith granted permission to file 
an amendment to their tariff putting into effect the aforesaid charges. 
Such charges shall become effective on October 14, 1946, provided 
that at least one day’s notice thereof is given to the public. 


(A. D. 1338) 


In re McKINLEyY-WINTER LivEsTocK ComMMISSION CoMPANY, INc. P&S Doc. No. 
1586. Decided October 18, 1946. 


Parties—Substitution of Respondent’s Successor 


Respondent’s request that it be substituted as a party in this proceeding 
because it is the successor of the prior respondent partnership granted. 


Mr. John J. Murray for Production and Marketing Administration. Mr. K. 
M. Winter, of Dodge City, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ALLOWING SUBSTITUTION OF RESPONDENT’S SUCCESSOR 

In this rate proceeding under the Packers and ‘Stockyards Act, 
1921 (7 U.S.C. 181 et seg.), the McKinley-Winter Livestock Com- 
mission Company, Inc., requested on July 29, 1946, that it be sub- 
stituted as a party because it is the successor of the respondent, K. 
M. Winter and T. R. McKinley, partners, doing business as McKin- 
ley-Winter Livestock Commission Company. On October 15, 1946, 
the Livestock Branch, Production and Marketing Administration, 
agreed to the request. Accordingly, it is so ordered. 
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(A. D. 1339) 


In re K. L. Peterson. P&S Doc. No. 1701. Decided October 18, 1946. 


Cease and Desist—Violation of Act 


Respondent, a market agency, charged in the complaint with violations of 
the act, is ordered to cease and desist from (1) failing to secure and 
furnish to his principal or to retain in his records authorized scale 
tickets; and (2) making false entries in his records, accounts, or 
memoranda; and respondent is herein directed to keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions 
in his business and shall secure an authorized scale ticket and shall 
retain in his records a copy of the authorized scale ticket covering all 
purchases of livestock made by him as agent, except that where the 
scale ticket is furnished to his principal this, fact shall be recorded upon 

* the copy of the appropriate account of purchase retained by respondent; 
in other respects, the complaint is dismissed. 


Messrs. William A. Bolding, John 8S. Griffin, and John B. Poindexter for 
Production and Marketing Administration. Mr. Herbert Jacob, of Kan- 
sas City, Missouri, for respondent. Mr. Marion R. Garstang, Examiner. 


. . 4 Al , . . . ° e 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
called “Order of Inquiry and Notice of Hearing” issued on April 
25, 1945, by C. W. Kitchen, Director, Office of Marketing Services, 
the functions of which are now exercised by the Production and 
Marketing Administration. 

The proceeding involves three purchases of livestock by respond- 
ent, a registered order buyer and dealer at the Kansas City Stock 
Yards, Kansas City, Missouri. The purchases are (1) 131 head of 
cattle from Harry Conley on or about March 24, 1944, for the ac- 
count of Lee Woodward, Rothville, Missouri, at an alleged total 
weight of 43,260 pounds; (2) 55 head of cattle from Harry Conley 
on or about March 27, 1944, for the account of Nugent & Schapanski, 
Jerseyville, Illinois, at an alleged total weight of 21,460 pounds; and 
(2) 70 calves on or about March 21, 1944, for the account of F. R 
Miller, Carrollton, Illinois. 


Complainant charges that respondent in connection with the Wood- 
ward and Nugent & Schapanski purchases engaged in and used un- 
fair, unjustly discriminatory, and deceptive practices and devices 
in violation of the act and failed to render reasonable stockyard 
services in violation of the act by failing to obtain and furnish to 
his principal official scale tickets issued by an authorized weigh- 
master showing the true and accurate weight of the livestock, by 
rendering accounts of purchase to his principals containing weights 
which he knew were not the true and accurate weights of the live- 
stock, and by accepting and receiving gratuities in the form of cash 
from the seller in addition to the lawful commission for buying 
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services paid by his principal. In connection with the Miller pur- 
chase the respondent is charged with failing to render the purchaser 
an official scale ticket showing the correct weight and is claimed 
to have issued what purported to be an official scale ticket whereas 
the scale ticket was issued by C. H. Hicks, respondent’s employee, 
which showed an untrue and inaccurate weight of the livestock. 
The complaint also claims that by reason of the facts alleged as to 
the three purchases, respondent violated the act by making false 
entries in its records and accounts and by failing to render reasonable 
stockyard services. 


A hearing was held in Kansas City, Missouri, on September 21, 
1945, before Marion R. Garstang, Examiner. At the hearing re- 
spondent filed a motion to dismiss for lack of jurisdiction because 
respondent, prior to the filing of the complaint, was not called upon 
to state his side of the controversy in an effort to effect an adjust- 
ment of the matters covered by the complaint which the motion con- 
tends should have been done under sections 202.6 and 202.3(b) of 
the rules of practice under the act. By stipulation, some of the evi- 
dence in the Harry Conley proceeding decided today (5 A.D. 755) 
Was incorporated in this proceeding. Following the hearing the 


parties filed briefs and suggested findings, ete. Subsequently, the 


examiner issued his report dismissing the nfotion for lack of juris- 
diction but proposed that the west-side vards were not part of the 
public market at the stockyards, that the weights at which the live- 
stock were purchased by respondent were not incorrect, that there 
is no evidence that respondent ever received any gratuities or pay- 
ments other than his proper commissions, that there is no evidence 
that respondent made false entries in his accounts, records or memo- 
randa, and that there is no evidence that respondent failed to keep 
such records as fully and correctly disclose all transactions involved 
in his business. However, the examiner did propose a finding that 
respondent failed to obtain and furnish to his principal scale tickets 
covering the weight of livestock in connection with a purchase of 70 
calves for the account of F. R. Miller, Carrollton. Tinois, on Mareh 
vy 1944. As to this situation he recommended that an order be is- 
sued to the agency performing the weighing service and issuing the 
seale tickets and he recommended that the complaint against re- 


spondent be dismissed. 


The Livestock Branch, Production and Marketing Administration. 
filed exceptions to the report. Oral argument on the exceptions was 
not held but respondent was permitted to file a reply to the excep- 
tions of the Branch. 

The first issue presented is the same as that involved in the Harry 

* 





. 752 PACKERS AND STOCKYARDS ACT, 1921 


Conley proceeding decided today (5 A.D. 755). The issue is 
whether the west-side yards are part of the Kansas City Stock Yards, 
Kansas City, Missouri, posted under the act. For the reasons given 
in that proceeding, we have concluded here also that respondent can- 
not escape the act and regulations because the transactions involved 
cattle located in the west-side yards. The testimony in the Harry 
Conley proceeding, incorporated in this proceeding by stipulation, 
as to the use of the west-side yards in connection with the main yards 
leads to the finding that the west-side yards are an integral part of 
the Kansas City Stock Yards. 

As to the charges of failing to obtain and secure official scale 
tickets issued by an authorized weighmaster, the evidence is clear 
that such tickets were not obtained. Respondent’s justification, 
borne out by the evidence, is that the stockyards company did not 
provide official scale tickets and weighing by its authorized employees 
at the west-side yards. Such scale tickets and weighing are avail- 
able for purchases and sales only on the main yards. But since we 
have decided that the west-side yards are part of the stockyard, the 
defense is not adequate. The sales and purchases should have been 
made on the main yards where official scale tickets would have been 
available. 

As to the charge that respondent knew that the weights on the 
accounts of purchase for the Woodward transaction were not true 
and accurate, there was not a suggested finding to this effect by 
complainant and we do not believe the evidence sufficient to support 
the charge. On the Nugent & Schapanski transaction, it is plain that 
respondent, whether or not due to an employee’s misunderstanding, 
billed Nugent & Schapanski on weights which respondent knew were 
not the actual weights of the livestock. It follows then that the en- 
tries of such weights in respondent’s records were false. 


With respect to the Miller transaction, the Branch did not suggest 
a finding that the weights shown on the scale ticket signed by C. H. 
Hicks, respondent’s employee, were not true and accurate. In view 
of this and the testimony of Hicks that he watched the weighing 
and since we are in doubt that inaccurate weights alone without 
bringing home culpability to this respondent would be an additional 
violation by respondent, no findings or conclusions holding violation 
have been made on this charge. 


We agree with the examiner that the charges as to receiving gratu- 
ities were not sustained by the evidence. The direct evidence offered 
was a statement signed by Harry Conley, the alleged payer of the 
gratuities. The statement was excluded by the examiner on objec- 


tion of respondent. While hearsay evidence is not per se inadmis- 
* 
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sible in administrative proceedings, the statement, as far as this 
respondent was concerned, was in the nature of an affidavit and sec- 
tion 202.4 of the rules of practice (9 CFR, Cum. Supp., §202.4) ex- 
cludes affidavits as evidence unless both parties consent. The re- 
maining evidence consists of notations in the records of Harry Con- 
ley and his broker, J. C. Fry, showing that two checks were issued 
to Harry Conley supposedly as commission on the Woodward and 
Nugent & Schapanski transactions but no evidence shows that re- 
spondent received any money in addition to lawful commissions. 


FINDINGS OF FACT 

1. Respondent, K. L. Peterson, is an individual doing business as 
K. L. Peterson and Company, registered with the Secretary of Agri- 
culture pursuant to the provisions of the act as a market agency en- 
gaged in the business of buying livestock on commission at the Kan- 
sas City Stock Yards, which have been posted by the Secretary of 
Agriculture within the meaning of the act. Respondent was not 
registered to perform weighing services. 

2. The main yards of the Kansas City, Missouri, stockyards are 
located in both Missouri and Kansas. ‘The west-side yards are in 
Kansas and are connected with the main yards by a double-decked 
bridge equipped with runways to drive livestock across. The bridge 
is owned by the stockyards company. The west-side yards are used 
by the stockyards company for the receipt, handling and holding of 
hogs shipped by packers direct and for rest, feed and water for live- 
stock in transit by rail. Livestock shipped to the stockyards for sale 
is often unloaded at the west-side yards, fed, watered, ete., and driven 
over the bridge to the main yards for sale. Livestock, especially dur- 
ing heavy runs, is often driven from the main yards to the west-side 
yards for feeding and holding for more favorable marketings and is 
driven back again over the bridge to the main yards for sale. The 
stockyards company’s tars includes a schedule of charges for ser- 
vices performed at the west-side yards. 

3. In view of the findings in 2 above, the west-side vards are an 
integral part of the Kansas City Stockyards posted under the act. 

t. Respondent, while operating as a market agency buying live- 
stock on commission at the Kansas City Stock Yards, failed to se- 
cure or keep such accounts, records, and memoranda as fully and cor- 
rectly disclose all transactions involved in his business in that he 
failed to obtain and furnish to his principal or retain in his records 
an authorized scale ticket issued by an authorized weighmaster show- 
ing the true and accurate weight of livestock bought by him for the 
account of others in connection with the following transactions: 


(a) Purchase from Harry Conley, doing business as Harry Conley 
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Company, 70 head of cattle on or about March 22, 1944, for the ac- 
count of F. R. Miller, Carrollton, Tllinois, at an alleged weight of 
95,340 pounds. 

(b) Purchase from Harry Conley, doing business as Harry Con- 
ley Company, of 131 head of cattle on or about March 24, 1944, for 
the account of Lee Woodward, Rothville, Missouri, at an alleged 
total weight of 48,260 pounds. 

(c) Purchase from Harry Conley, doing business as Harry Con- 
ley Company, of 55 head of cattle on or about March 27, 1944, for 
the account of Nugent & Schapanski, Jerseyville, Illinois, at an al- 
leged total weight of 21,460 pounds. 

5. The respondent, while operating as a market agency buying 
livestock on commission at the Kansas City Stock Yards, on or about 
March 27, 1944, made false entries in his accounts, records, and 
memoranda and issued an account of purchase to his principal, Nu- 
gent & Schapanski, showing the purchase of 55 head of cattle from 
Harry Conley Company at a weight of 21,460 pounds knowing that 
this was not the actual weight of the livestock at Kansas City, Mis- 
souri, as the accounts, records, and memoranda purported to show. 


CONCLUSIONS 


The examiner correctly overruled respondent’s motion to dismiss 
for lack of jurisdiction because respondent was not called upon to 
effect an amicable settlement prior to the filing of the formal com- 
plaint. Section 202.6(b) of the rules of practice (9 CFR, Cum. 
Supp., § 202.6(b) ) provides that disciplinary proceedings may be 
instituted upon moving papers filed by the Administrator acting 
either as a result of the informal complaint procedure or on his own 
motion. The provisions of section 202.3(b) with respect to amicable 
adjustment apply only to actions instituted by the informal com- 
plaint procedure and do not apply to actions instituted by the Ad- 
ministrator by the filing of a formal complaint on his own motion. 
Since the present action was instituted in the latter manner, the 
objection to the jurisdiction of the Secretary cannot be sustained, 


The failure to furnish or obtain official scale tickets issued by an 
authorized weighmaster at the Kansas City Stock Yards was in 
violation of section 201.49 of the regulations (9 CFR, Cum. Supp. 
and 1945 Supp.. Part 201) and of section 312 of the act. The making 
of false entries by respondent in its records is a violation of sections 
401 ‘and 402 of the act. Cease and desist orders shoutd be entered 
for these violations. Respondent’s records, accounts and memoranda 
contain no official scale tickets issued by an authorized weighmaster, 
no copies of such tickets, or no indication as to whether any such 
tickets were ever obtained. Respondent should be ordered to keep 
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as well as to obtain such tickets or to have its records show the dis- 
position of such tickets. Due to the circumstances disclosed by the 
record, however, principally the situation with respect to the west- 
side yards, we think disciplinary action should not extend further. 


SANCTIONS 


Respondent, his officers, agents, and employees shall cease and de- 
sist from: 

(1) Failing to secure and furnish to his principal or to retain in 
his records authorized scale tickets in cornection with livestock 
purchased for the account of a principal at the Kansas City Stock 
Yards; and 

(2) Making false entries in his records, accounts, or memoranda. 

Respondent shall in the future keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions in his 
business and shall secure an authorized scale ticket covering all pur- 
chases of livestock made by him as agent for a principal at the 
Kansas City Stock Yards. Respondent shall retain in his records a 
copy of the authorized scale ticket coverjng all purchases of live- 
stock made by him as agent for a principal at the Kansas City Stock 


Yards, except that, where the scale ticket is furnished to his princi- 


pal, this fact shall be recorded upon the copy of the appropriate ac- 
count of purchase retained by the respondent. 

In other respects, the complaint is dismissed. 

A copy of this order shall be served upon respondent by registered 
mail or in person. Except as to service, this order shall become ef- 
fective 20 days from the date of the signing hereof. 


(A. D. 1340) 
In re Harry Contey. P&S Doc. No. 1702. Decided October 18, 1946. 


Cease and Desist—Violation of Act 


Respondent, a market agency, charged in the complaint with violations of 
the act, is ordered to cease and desist from (1) weighing livestock for 
sale without the services of an authorized weighmaster and the issuance 
of an official scale ticket showing the true and accurate weight; (2) 
paying gratuities to market agencies in connection with the purchase 
of livestock, and (3) making false entries in his books, records, ac- 
counts or memoranda; and respondent is herein directed to keep such 
accounts, records, and memoranda as fully and correctly disclose all 
transactions involved in his business, including an official authorized 
scale ticket covering all sales of livestock with a copy of the scale 
ticket being furnished to the purchaser. 


Messrs. William A. Bolding, John 8S. Griffin, Walter D. Matson, and John B. 
Poindexter for Production and Marketing Administration. Messrs, Cow- 
gill & Popham and Mr. Herbert Jacob, of Kansas City, Missouri, for 
respondent. Mr. Marion R. Garstang, Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seqg.), instituted by a complaint 
called “Order of Inquiry and Notice of Hearing” issued on April 26, 
1945, by C. W. Kitchen, Director, Office of Marketing Services, the 
functions of which are now exercised by the Production and Market- 
ing Administration. 

The complaint alleges that respondent, registered as a market 
agency and dealer at the Kansas City Stock Yards, Kansas City, 
Missouri, violated the act by selling livestock at a given price per 100 
pounds without obtaining an official scale ticket issued by an au- 
thorized weighmaster showing the true and accurate weight of 
the livestock and by billing and receiving payment for livestock 
at weights which were not true and accurate in 22 transactions cov- 
ering a period from October 1943 to May 1944. 

In addition, the complaint alleges that respondent violated the 
act by paying gratuities in three instances to market agencies pur- 
chasing livestock from him for their principals. The complaint al- 
leges the further violations that respondent made or caused to be 
made false entries in his books, accounts, and memoranda and that 
respondent failed to keep such records, etc., as fully and correctly 
disclose all transactions involved in his business in that respondent 
failed to receive and maintain in his records scale tickets covering 
the weight of the livestock in the 22 transactions referred to above. 

Respondent filed an answer admitting the 22 sales of livestock 
but denying that the sales were not made at the true weight of the 
livestock. The answer denies any violation of the act and states 
that the transactions complained of are not within the purview of 
the Packers and Stockyards Act, 1921, and did not take place at the 
Kansas City Stock Yards, Kansas City, Missouri, or any other 
“stockyards” within the purview of the act. 

Respondent filed a motion to dismiss for lack of jurisdiction on 
the ground that sections 202.6 and 202.3(b) of the rules of practice 
require that the Administrator seek, prior to the filing of a formal 
complaint, an amicable adjustment of the matters complained of. 
A hearing was held in Kansas City, Missouri, in September 1945 
before Examiner Marion Garstang. 


Following the hearing the parties filed briefs and suggested find- 
ings, etc. Thereafter, the examiner issued his report. In the re- 
port the examiner denied respondent’s motion to dismiss for lack 
of jurisdiction. The examiner also proposed findings and conclu- 
sions which, although not entirely clear, seem to say that the trans- 
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actions complained of should not be considered violations of the act 
because they occurred in connection with the “west-side” yards and 
that these yards were not an integral part of the public market car- 
ried on at the main yards and posted under the act. The examiner 
further proposed findings and conclusions that the charges as to sales 
of livestock at incorrect weights and the charges of false entries in 
respondent’s accounts, records, or memoranda were not supported 
by the evidence. However, the examiner proposed findings and con- 
clusions that respondent had paid gratuities to market agencies in 
violation of the act and that respondent in connection with sales had 
failed to have issued scale tickets in the form and manner required 
by the regulations. Except for a proposed cease and desist order 
with respect to the latter violations, the examiner recommended that 
the complaint be dismissed. 

The Livestock Branch filed exceptions to the examiner’s report 
claiming that the examiner erred in: (1) failing to find that the 
west-side yards were part of the stockyards known as the Kansas 
City Stock Yards, Kansas City, Missouri; (2) failing to find that 
the respondent sold livestock by the hundredweight without obtain- 
ing an official ticket showing the true and correct weights and that 
respondent billed and received payment at incorrect weights; (3) 
failing to find that respondent made false entries in his accounts, 
records and memoranda; and (4) failing to recommend a suspen- 
sion of respondent’s registration for a period of at least 30 days. 
Respondent filed no exceptions to the examiner’s report. Oral argu- 
ment on the complainant’s exceptions was not held but respondent 
was permitted to file a reply to the exceptions of the Livestock 
Branch. — 

On the issue of whether the west-side yards are part of the stock- 
yards posted under the act, respondent’s case consists of testimony 
showing, in general, that the west-side yards were considered a “feed 
and rest” yard, that the west-side yards are separated from the main 
yards by the Kansas River and are located in Kansas while the main 
vards lie in Missouri, that the railroads made a distinction between 
the main yards and the west-side yards, that the commission firms 
and traders confined their activities to the main yards upon the re- 
quest of the stoggyards company and that the Bureau of Animal 
Industry, United States Department of Agriculture, under B.A.1. 
Order No. 309, required health certificates on cattle shipped from 
the main yards but not from the west-side yards'. The complainant 
~4In its provisions requiring health certificates on cattle shipped from stockyards posted 
under the act that have B.A.I. inspection services, exception is made for cattle arriving 
for sale” See Hog, 3, Sec. of BAL. Order No. 509, 9 CFR $73.9." Since the. west 
side yards are used to a considerable extent for such purposes, it is not strange that 
health certificates on cattle shipped from the west-side yards were not required by the 
Batak labeette’ wanes’ Gch tee arene Dame the inne poets o6 eagle, Mies 


the main yards loses much of its strength when the provisions of B.A.I. Order No. 309 
are examined. 
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in answer points to testimony which it claims shows that the west- 
side yards were used by the stockyards company as a part of the 
stockyards and complainant alleges that many stockyards have di- 
visions for receipt of packer directs, for feeding purposes, etc., and 
that such divisions are part of the “stockyards” although they may 
not be used for a public market. As is seen from the Findings of 
Fact, we agree with the position of complainant.? The controlling 
question is whether the west-side yards are part of the stockyards 
rather than whether they are part of the public market. The ex- 
aminer was legitimately concerned as to whether respondent should 
be disciplined for any activities at the west-side yards in view of 
what the examiner considered lack of notice or knowledge that the 
west-side yards were part of the posted stockyards. But this is a 
matter to be probed in arriving at the sanctions to be imposed for 
any violations found. 


The second important issue raised by the exceptions is that of 
sales at incorrect weights in 22 transactions listed in paragraph 3 
of the complaint. The complainant’s evidence in the first 14 trans- 
actions consist of scale tickets showing the weights of the livestock 
taken by the stockyards company for the Western Weighing and 
Inspection Bureau for freight rate purposes. In each of the 14 
instances the freight rate weights were lower than the weights at 
which respondent sold the livestock. In the remaining 8 transac- 
tions, the evidence consisted of official scale tickets or bills showing 
the weights at which respondent purchased cattle and the weights 
at which he sold them. Although both respondent’s purchases and 
sales occurred on or about the same day, the weights at which re- 
spondent sold the cattle exceeded the weights at which he purchased 
them. Some of respondent’s purchases were made from traders on 
the stockyards. 


With the showing of the variances between the weights on respond- 
ent’s invoices and the other* weights having superior credibility, 
it became the responsibility of respondent to come forward with an 
wdequate explanation. A considerable part of the testimony on be- 
half of respondent was concerned with respondent’s practice of re- 
ceiving livestock at the west-side yards, feeding, gorting, etc., and 
the extent to which cattle could regain weight after travelling with- 


2Although we have reached this result, we do not agree that the issue is as narrow 
as indicated. Respondent’s office and that of his livestock broker were in the Exchange 
Building in the main yards, the papers covering the transactions were made out there and 
the records kept there and some of the transactions involved cattle bought on the main 
yards and taken over to the west-side yards. Section 312(a) of the act says “It shall be 
unlawful for any stockyard owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or device in connection with\ the receiv- 
ing, marketing, buying or selling on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing or handling, in commerce at a _ stockyard, of live- 
stock.” (Emphasis supplied.) These provisions seem broad enough to include some of 
respondent’s activities even if the west-side yards were not a part of the Kansas City 
stockyards. 
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out rest, feed or water. But the complainant showed that the vari- 
ances existed in the weights of the same cattle on the same day. On 
cross-examination respondent explained the variance between his 
invoice weights and the weights taken for freight purposes by say- 
ing that his weights were taken early in the morning when the cattle 
were just “right”, that is from the standpoint of feed and water, and 
that they were placed in pens without feed and water for five or six 
hours until weighed for freight purposes. His position was that the 
variances were due to shrinkage. No explanation was given to cover 
the situations in which respondent purchased cattle from traders at 
the stockyards and resold them the same day at considerably higher 
weights. No scale tickets were made out or issued for respondent's 
weights and no records of the weighings were kept. Respondent 
did not satisfactorily explain why his records contained an invoice 
marked void on a sale to K. L. Peterson for the account of Nugent 
& Schapanski, listing the weight of the cattle solé as 20,040 pounds 
whereas another invoice upon which payment was made listed the 
cattle as weighing 21,460 pounds. 


Although the examiner did not believe the charges of incorrect 
weights were supported by substantial evidence, we do not quite 
agree. The evidence is of course demonstrative, or circumstantial, 
rather than direct. This is often the case in proceedings for a viola- 
tion of a statute or regulation and it would seem to be somewhat 
unusual to have direct evidence. The charge in the complaint is 
that by reason of the facts alleged respondent billed and received 
payment for livestock at weights which were not “the true and ac- 
curate weights” of the livestock and that, therefore, the respondent 
violated the act by engaging in and using unfair, unjustly discrimi- 
natory, and deceptive practices and devices. If respondent’s ex- 
planation of planned shrinkage to the extent shown is taken as true 
with respect to the variances between his invoices and the weights 
taken for freight purposes, such a practice, if possible of accomplish- 
ing the results claimed, would appear to bring about sales at other 
than “true and accurate weights” and would be an “unfair” or 
“deceptive” practice within the meaning of section 312 of the act. 
When this is considered, together with failure to explain how re- 


spondent could buy cattle and resell it the same day at considerably 
higher weights, the failure to make or keep scale tickets, the failure 
to explain the conflicting invoices on the sale to Peterson, plus the 
generally evasive testimony of respondent, a finding is warranted 
and is included under Findings of Fact that respondent made sales 
of livestock at other than “the true and accurate weights” of the 
livestock 
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The evidence substantiates the charges of keeping false records 
as well as inadequate records. The evidence also supports the charges 
of payment of gratuities to market agencies at the stockyards buy- 
ing livestock on commission for principals. 


FINDINGS OF FACT 


1. The respondent, Harry Conley, an individual, doing business 
as Harry Conley Company, at all times material herein was regis- 
tered under the act as a market agency and dealer at the Kansas 
City Stock Yards, Kansas City, Missouri, a stockyard posted as 
subject to the act (9 CFR 201.1). 

2. The main yards of the Kansas City, Missouri, stockyards are 
located in both Missouri and Kansas. The west-side yards are in 
Kansas and are connected with the main yards by a double-decked 
bridge equipped with runways to drive livestock across. The bridge 
is owned by the stockyards company. The west-side yards are used 
by the stockyards company for the receipt, handling and holding 
of hogs shipped by packers direct and for rest, feed and water for 
livestock in transit by rail. Livestock shipped to the stockyards for 
sale is often unloaded at the west-side yards, fed, watered, etc., and 
driven over the bridge to the main yards for sale. Livestock, es- 
pecially during heavy runs, is often driven from the main yards to 
the west-side yards for feeding and holding for more favorable mar- 
ketings and is driven back again over the bridge to the main yards 
for sale. The stockyards company’s tariff includes a schedule of 
charges for services performed at the west-side yards. 

2. In view of the findings in 2 above, the west-side yards are 
an integral part of the Kansas City Stock Yards posted under the 
act. 

4. The respondent, while operating as a dealer at the Kansas City 
Stock Yards, sold livestock at a given price per 100 pounds and failed 
to obtain therefor an official scale ticket issued by an authorized 
weighmaster showing the true and accurate weights of such livestock, 
and billed and received payment therefor at weights which were not 
the true and accurate weights of such livestock in connection with 
the following transactions: 


(1) Sale of 52 head of cattle to Andrew M. Milnar, Kendallville, 
Indiana. on October 5, 1943, in the total amount of $2,688.90, at an 
alleged total weight of 20,040 pounds, whereas the weight of the 
cattle taken by the stockyards company for freight purposes on the 
same day was 18,930 pounds. 

(2) Sale of 70 head of cattle to Francis C. Rogel, Watervliet, 
Michigan, on October 7, 1943, in the total amount of $2,800.98, at 
an alleged total weight of 22,120 pounds, whereas the weight of the 
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cattle taken by the stockyards company for freight purposes on the 
same day was 21,070 pounds. 


(3) Sale of 74 head of cattle to Fred Disher, Waterville, Ohio, 
on November 30, 1943, in the total amount of $6,876.70, at an alleged 
total weight of 52,760 pounds, whereas the weight of the cattle taken 
by the stockyards company for freight purposes on the same day 
was 50,120 pounds. 

(4) Sale of 38 head of cattle to F. S. Wylie, Minok, Illinois, on 
November 30, 1943, in the total amount of $3,380.90, at an alleged 
total weight of 27,020 pounds, whereas the weight of the cattle taken 
by the stockyards company for freight purposes on the same day was 
25,400 pounds. 

(5) Sale of 38 head of cattle to Warren H. Stevens, Edwards- 
burg, Michigan, on December 3, 1943, in the total amount of 
$3,544.70, at an alleged total weight of 27,240 pounds, whereas the 
weight of the cattle taken by the stockyards company for freight 
purposes on the same day was 25,660 pounds. 


(6) Sale of 40 head of cattle to Robert Terrill, Rushsylvania, 
Ohio, on December 4, 1943, in the total amount of $3.615.55, at an 
alleged total weight of 27,260 pounds, whereas the weight of the 
cattle taken by the stockyards company for freight purposes on 
the same day was 26,020 pounds. 

(7) Sale of 40 head of cattle to Harvey Allison, Homer, Illinois, 
on December 4, 1943, in the total amount of $3,512.20, at an alleged 
total weight of 26,990 pounds, whereas the weight of the cattle taken 
by the stockyards company for freight purposes on the same day 
was 26,240 pounds. 

(8) Sale of 88 head of cattle to Carl Peterson, Kansas City, Mis- 
souri, on December 6, 1943, in the total amount of $6,759.64, at an 
alleged total weight of 52,860 pounds, whereas the weight of the 
cattle taken by the stockyards company for freight purposes on the 
same day was 50,780 pounds. 


(9) Sale of 99 calves to C. L. Davidson, Franklin, Kentucky, on 
January 27, 1944, in the total amount of $3,784.85, at an alleged 
total weight of 30,130 pounds, whereas the weight of the calves 
taken by the stockyards company for freight purposes on the same 
day was 28,390 pounds, 


(10) Sale of 78 calves to Roy Sturtevant, Brookfield, Missouri, 
on January 31, 1944, in the total amount of $3,205.38, at an alleged 
total weight of 26,060 pounds, whereas the weight of the calves 
taken by the stockyards company for freight purposes on the same 
day was 22,530 pounds. 
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(11) Sale of 70 calves to K. L. Peterson for the account of F. R. 
Miller, Carrollton, Illinois, on March 22, 1944, in the total amount 
of $4,248.65, at an alleged total weight of 25,340 pounds, whereas 
the weight of the livestock taken by the stockyards company for 
freight purposes on the same day was 24,460 pounds. 

(12) Sale of 131 head of cattle to K. L. Peterson for the account 
of Lee Woodward, Rothville, Missouri, on March 24, 1944, in the 
total amount of $7,260.29, at an alleged total weight of 43,260 pounds, 
whereas the weight of the cattle taken by the stockyards company 
for freight purposes on the same day was 41,670 pounds. 

(13) Sale of 55 head of cattle to K. L. Peterson for the account 
of Nugent & Schapanski, Jerseyville, Illinois, on March 27, 1944, in 
the total amount of $3,598.15, at an alleged total weight of 21,460 
pounds, whereas the weight of the cattle taken by the stockyards 
company for freight purposes on the same day was 19,450 pounds. 

(14) Sale of 60 head of cattle to W. J. Ireland, Blissfield, Michi- 
gan, on April 4, 1944, in the total amount of $4,129.48, at an alleged 
total weight of 26,110 pounds, whereas the weight of the cattle taken 
by the stockyards company for freight purposes on the same day 
was 25,000 pounds. 

(15) Sale of 28 head of cattle to S. B. Broadbent, Cadiz, Ken- 
tucky, on October 27, 1943, in the total amount of $3,311.55, at an 
alleged total weight of 24,060 pounds, whereas the cattle had been 
purchased by respondent from a trader, Jett, through Beckett-Skin- 
ner Commission Company, a registered market agency at the stock- 
yards, on the same day at a weight of 23,430 pounds. 

(16) Sale of 29 head of cattle to S. B. Broadbent, Cadiz, Ken- 
tucky, on October 27, 1948, in the total amount of $3,242.70, at an 
alleged total weight of 23,560 pounds, whereas the cattle had been 
purchased by respondent through Beckett-Skinner Commission Com- 
pany, a registered market agency at the stockyards, on the same 
day at a weight of 22,930 pounds. 

(17) Sale of 49 head of cattle to Harry Sherby, Barnesville, 
Maryland, on November 10, 1943, in the total amount of $3,613 at 
an alleged total weight of 26,940 pounds, whereas the cattle were 
purchased from the Warren Cummings Livestock Commission Com- 
pany, a registered market agency at the stockyards, on November 9, 
1943, at a weight of 25,940 pounds. 

(18) Sale of 105 head of cattle to Lester Martin, Rockport, Indi- 
ana, on November 17, 1943, in the total amount of $9,391.15, at an 
alleged total weight of 89,350 pounds, whereas the cattle were pur- 
chased by respondent on the same day from Jett, a trader, through 
Beckett-Skinner at a weight of 86.750 pounds. 
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(19) Sale of 102 head of cattle to Hector Mestdagh, Homer, 
Michigan, on January 4, 1944, in the total amount of $6,535.90, at 
an alleged total weight of 48,720 pounds, whereas the cattle weighed 
47,340 pounds the previous day and were sold to respondent on Jan- 
uary 4, 1944, at a weight of 47,350 pounds. 

(20) Sale of 44 head of cattle to N. M. Baker, for the account 
of Wade Hurley, Peoria, Illinois, on January 13, 1944, in the total 
amount of $5,324.50, at an alleged total weight of 44.750 pounds, 
whereas the cattle were purchased by respondent on January 12, 
1944, at the stockyards at a weight of 43,430 pounds. 

(21) Sale of 74 head of cattle to Lloyd Revans, Milford, Tlli- 
nois, on April 17, 1944, in the total amount of $4,335.64, at an al- 
leged total weight of 38,990 pounds, whereas the cattle were pur- 
chased by respondent on the same date through Beckett-Skinner at 
a weight of 37,880 pounds. 

(22) Sale of 33 head of cattle to F. T. Dunlap, Staunton, Vir- 
ginia, on May 2, 1944, in the total amount of $3,801, at an alleged 
total weight of 27,300 pounds, whereas the cattle were purchased 
by respondent on or about the same day at the stockyards at a weight 
of 26,640 pounds. 

5. The copies of the invoices and the office memoranda involved 
in the transactions listed in Finding of Fact 4 are false in that they 
did not carry the true and accurate weights of the livestock. 

6. The respondent while operating as a dealer at the Kansas City 
Stock Yards paid to market agencies purchasing livestock from him 
for their principals gratuities in the form of cash in connection with 
the following transactions: 

(1) In connection with the sale of 69 head of cattle on February 
23, 1944, to Bernhardt Block, an individual, doing business as the 
Independent Order Buying Company, for the account of Jewell 
Bybee, Mexico, Missouri, the respondent paid to Bernhardt Block 
a gratuity in the amount of $80, 

(2) In connection with the sale of 131 head of cattle to K. L. 
Peterson for the account of Lee Woodard, Rothville, Missouri, on 
March 27, 1944, the respondent paid to K. L. Peterson a gratuity 
for the account of Nugent & Schapanski, Jerseyville, Illinois ,on 
March 27, 1944, the respondent paid to K. L. Peterson a gratuity 
in the sum of $343.36. 
CONCLUSIONS 


The examiner correctly overruled respondent’s motion to dismiss 
for lack of jurisdiction. Section 202.6(b) of the rules of practice 
(9 CFR, Cum. Supp., § 202.6(b)) provides that disciplinary pro- 
ceedings may be instituted upon moving papers filed by the Ad- 
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ministrator acting either as a result of the informal complaint pro- 
cedure or on his own motion. The provisions of section 202.3(b) 
with respect to amicable adjustment apply only to actions instituted 
by the informal complaint procedure and do not apply to actions 
instituted by the Administrator by the filing of a formal complaint 
on his own motion. Since the present action was instituted in the 
latter manner, the objection to the jurisdiction of the Secretary can- 
not be sustained. 

Respondent’s failure to have issued official scale tickets is a vio- 
lation of section 201.49 of the regulations (9 CFR, Cum. Supp., 
§ 201.49) and of section 312 of the act. Finding of Fact 4 also 
shows violations of section 312 of the act. Finding of Fact 5 shows 
violations of sections 401 and 402 of the act. The payment of gratui- 
ties found in Finding of Fact 6 is a serious violation of section 312. 
The very purpose of central markets is to permit the free competi- 
tive marketing of livestock. If agents for a principal are paid for 
making purchases, there is a conflict of interest between that of the 
agent and his principal. Failure to keep scale tickets or copies, or 
some records showing whether scale tickets were issued is failure to 
keep such books, records, accounts, and memoranda as fully and 
correctly disclose all transactions involved in his business and is in 
violation of section 401 of the act. 

Respondent should be ordered to cease and desist from all the 
violations found and should be ordered to keep full and accurate 
records. The question remains as to what further sanction should 
be invoked. The violations found are serious and in the ordinary 
case would warrant suspension of respondent’s registration for a 
considerable period. The payment of gratuities standing alone would 
be sufficient for a suspension. However, there are matters in the 
record, particularly with respect to the west-side yards, that mili- 
tate against what might be ordered in the usual case. Accordingly, 
we somewhat reluctantly conclude that a suspension of respondent’s 
registration should not be ordered. Respondent is reminded and 
warned that violation of cease and desist orders is punishable by 
fine and that ignorance of the act and the regulations will not be 
acceptable as a defense in any future disciplinary proceeding. 


SANCTIONS 


Respondent, his officers, agents and employees shall cease and 
desist from: 

(1) Weighing livestock at the Kansas City Stock Yards for sale 
without the services of an authorized weighmaster and the issuance 
of an official scale ticket showing the true and accurate weight as 
required by section 201.49 of the regulations (9 CFR, Cum. Supp., 
$ 201.49) under the act; 
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(2) Paying gratuities in any form to market agencies in con- 
nection with the purchase of livestock; and 

(3) Making false entries in his books, records, accounts or mem- 
oranda. 

Respondent shall in the future keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved 
in his business, including an official authorized scale ticket covering 
all sales of livestock made at the Kansas City Stock Yards with a 
copy of the scale ticket being furnished to the purchaser. 

A copy hereof shall be served upon respondent by registered mail 
or in person. Except as to service, this order shall become effective 
20 days from the date of the signing hereof. 


(A. D. 1341) 
In re BERNHARDT BiocK. P&S Doc. No. 1703. Decided October 18, 1946. 


Cease and Desist—Violation of Act 


Respondent, a market agency, charged in the complaint with violations of 
the act, is ordered to cease and desist from (1) accepting gratuities 
from the seller of livestock in connection with the purchases made as 
an agent buying on commission for a principal; and (2) failing to se- 
cure an authorized official scale ticket in connection with livestock 
purchased for the account of a principal; and respondent is herein di- 
rected to keep such accounts, records and memoranda as fully and cor- 
rectly disclose all transactions in his business, and secure an authorized 
scale ticket covering all purchases of livestock made by him as agent 
for a principal, and shall retain in his records a copy of the authorized 
scale ticket, except that where the scale ticket is furnished to respond- 
ent’s principal, this fact shall be recorded upon the copy of the appro- 
priate account of purchase retained by respondent. 


Messrs. William A. Bolding, John S. Griffin, and John B. Poindexter for Pro- 
duction and Marketing Administration. Mr. Herbert Jacob, of Kansas 
City, Missouri, for respondent. Mr. Marion R. Garstang, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
called “Order of Inquiry and Notice of Hearing” issued on April 
25, 1945, by C. W. Kitchen, Director, Office of Marketing Services, the 
functions of which are now exercised by the Production and Mar- 
keting Administration. 


The complaint alleges that the respondent, while operating as a 
market agency buying livestock on commission at the Kansas City 
Stock Yards, Kansas City, Missouri, purchased on commission 69 
head of cattle for the account of Jewell Bybee, Mexico, Missouri, 
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and received from the seller of the livestock gratuities in the form 
of cash in addition to the lawful commissions for buying services 
paid by his principal. The complaint states that by reason of the 
facts alleged respondent violated the act by engaging in and using 
unfair, unjustly discriminatory, and deceptive practices and devices. 
The complaint further alleges that respondent violated the act by 
failing to keep adequate records because the respondent failed to 
secure and maintain in its records scale tickets covering the weight 
of the livestock involved in the purchase for the account of Jewell 
Bybee. Respondent’s answer denies the truth of the allegations and 
claims that the matters complained of are without the purview of 
the act because the purchase of livestock involved was made on the 
west-side yards and not the main yards of the stockyards. The west- 
side yards are claimed to be a separate entity and not a part of the 
public market posted under the act. 


A hearing was held in Kansas City, Missouri, on September 21, 
1945, before Marion R. Garstang, Examiner. At the hearing re- 
spondent filed a motion to dismiss for lack of jurisdiction because 
respondent, prior to the filing of the complaint, was not called upon 
to state his side of the controversy in an effort to effect an adjust- 
ment of the matters covered by the complaint which the motion 
contends should have been done under sections 202.6 and 202.3(b) 
of the rules of practice under the act (9 CFR, Cum. Supp., Part 
201, as amended by 10 F.R. 1471, 11638). Following the hearing 
the parties filed briefs and suggested findings, etc. Subsequently, 
the examiner issued his report dismissing the motion for lack of 
jurisdiction but proposing that the west-side yards were not part 
of the public market at the stockyards, that the respondent had re- 
ceived no gratuities or commissions in excess of his lawful commis- 
sions, that respondent has not failed to keep adequate records and 
that the complaint be dismissed. The Livestock Branch, Produc- 
tion and Marketing Administration, filed exceptions to the report. 
Oral argument on the exceptions was not held but respondent was 
permitted to file a reply to the exceptions of the Livestock Branch. 

The first issue presented is the same as that involved in the Harry 
Conley proceeding decided today (5 A.D. 755). The issue is whether 
the west-side yards are part of the Kansas City Stock Yards, Kan- 
sas City, Missouri, posted under the act. For the reasons given in 
that decision, we have decided here also that respondent cannot 
escape the act and regulations because the t ‘ansaction involved cattle 


located in the west-side yards. The testimony in the Harry Conley 


proceeding, incorporated in this proceeding by stipulation, as to the 


use of the west-side yards in connection with the main yards leads 














In re BERNHARDT BLOCK 5 A.D. 767 






to the finding that the west-side yards are an integral part of the 
Kansas City Stock Yards. 

As to the charge of accepting and receiving gratuities from the 
seller in addition to the lawful commissions made by respondent’s 
principal, the buyer, the evidence is undisputed that respondent re- 
ceived $30 from the seller, Harry Conley. The evidence is undis- 
puted also that part of the $30 was paid by respondent to his prin- 
cipal, Jewell Bybee, the purchaser, and that the entire transaction 
was carried out with the approval of Mr. Bybee. According to 
Mr. Bybee’s testimony, he received $15 from respondent, $8 or $10 
in cash, the remainder being used to pay for dinner expenses and 
an evening’s entertainment for Mr. Bybee and respondent (pages 
163 and 164 of transcript in the Harry Conley proceeding incor- 
porated by stipulation in this proceeding). While the evidence may 
be controversial as to whether respondent received gratuities in cash 
from the seller, Harry Conley, in addition to a lawful commission 
from Bybee, it is clear that Conley, the seller, paid money to re- 
spondent. 

Concerning the aspect of the case dealing with the adequacy of 
respondent’s records, it is clear that no official scale ticket was issued 
in connection with the Bybee purchase, and the records, accounts 
and memoranda kept by respondent do not show whether any scale 


ticket was issued. 
FINDINGS OF FACT 


1. Respondent, Bernhardt Block, is an individual doing business 
as the Independent Order Buying Company. registered with the Sec- 
retary of Agriculture, pursuant to the provisions of the act as a mar- 
ket agency and dealer at the Kansas City Stock Yards which had 
been posted by the Secretary of Agriculture within the meaning of 
the act. 
located in both Missouri and Kansas. The west-side yards are in 
Kansas and are connected with the main yards by a double-decked 
bridge equipped with runways to drive livestock across. The bridge 
is owned by the stockyards company. The west-side yards are used 
by the stockyards company for the receipt, handling and holding of 
hogs shipped by packers direct and for rest, feed and water for live- 
stock in transit by rail. Livestock shipped to the stockyards for 
sale is often unloaded at the west-side yards, fed, watered, etc., and 
driven over the bridge to the main yards for sale. Livestock, espe- 
cially during heavy runs, is often driven from the main yards to the 
west-side yards for feeding and holding for more favorable market- 


2. The main yards of the Kansas City, Missouri, stockyards are 
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ings and is driven back again over the bridge to the main yards for 
sale. The stockyards company’s tariff includes a schedule of charges 
for services performed at the west-side yards. . 

3. In view of the findings in 2 above, the west-side yards are an 
integral part of the Kansas City Stock Yards posted under the act. 


4. Respondent, while operating as a market agency buying live- 
stock on commission at the Kansas City Stock Yards, purchased on 
or about February 23, 1944, on commission 69 head of cattle for the 
account of Jewell Bybee, Mexico, Missouri, and received from the 
seller gratuities in the amount of $30 in cash, and remitted to the 
purchaser, Jewell Bybee, the sum of $6 or $8 in cash and of this 
amount paid dinner and entertainment expenses for himself and 
Bybee at Bybee’s request. 

5. Respondent, in connection with his activities as a market 
agency buying livestock on commission at the Kansas City Stock 
Yards, Kansas City, Missouri, failed to secure or keep such accounts, 
records, and memoranda as fully and correctly disclose all transac- 
tions involved in his business in that respondent failed to secure, 
furnish to his principal, or maintain in his records an authorized 
scale ticket or copy covering the weight of livestock bought for the 
account of his principal in connection with the transaction listed 
in Finding 4. 


CONCLUSIONS 


The examiner correctly overruled respondent’s motion to dismiss 
for lack of jurisdiction because respondent was not called upon to 
effect an amicable settlement prior to the filing of the formal com- 
plaint. Section 202.6(b) of the rules of practice (9 CFR, Cum. 
Supp., § 202.6(b)) provides that disciplinary proceedings may be 
instituted upon moving papers filed by the Administrator acting 
either as a result of the informal complaint procedure or on his own 
motion. The provisions of section 202.3(b) with respect to amicable 
adjustment apply only to actions instituted by the informal com- 
plaint procedure and do not apply to actions instituted by the Ad- 
ministrator by the filing of a formal complaint on his own motion. 
Since the present action was instituted in the latter manner, the 
objection to the jurisdiction of the Secretary cannot be sustained. 


Section 312(a) of the act provides that it shall be unlawful for 
any stockyard owner, market agency, or dealer to engage in or use 
any unfair, unjustly discriminatory or deceptive practice or device 
in connection with the marketing of livestock at a stockyard. The 
acceptance of gratuities from a seller by a commission man buying 
livestock on commission for a principal is clearly a violation of this 
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section of the act. Although the record does not show that re- 
spondent received a gratuity from Conley in addition to a lawful 
commission from Bybee, the acceptance of the gratuity alone is a 
violation for which we should issue a cease and desist order. In 
our opinion, the record does not warrant any suspension of respond- 
ent’s registration. 

Since respondent’s records, accounts and memoranda contain no 
copy of a scale ticket covering the Bybee transaction and since it 
was impossible to tell from the records whether a scale ticket had 
ever been issued, an order should be entered prescribing the keeping 
of a file or record of scale tickets issued. 


SANCTIONS 


Respondent, his officers, agents, and employees shall cease and 
desist from: 

(1) Accepting gratuities from the seller of livestock in connec- 
tion with purchases made as an agent buying on commission for a 
principal; and 

(2) Failing to secure an authorized official scale ticket in con- 
nection with livestock purchased for the account of a principal at 
the Kansas City Stock Yards. 

Respondent shall in the future keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions in his 
business, and shall secure an authorized scale ticket covering all 
purchases of livestock made by him as agent for a principal at the 
Kansas City Stock Yards. Respondent shall retain in his records 
a copy of the authorized scale ticket covering all purchases of live- 
stock made by him as agent for a principal at the Kansas City Stock 
Yards, except that, where the scale ticket is furnished to respondent’s 
principal, this fact shall be recorded upon the copy of the appropri- 
ate account of purchase retained by the respondent. 


A copy of this order shall be served upon respondent by regis- 
tered mail or in person. Except as to service, this order shall be- 
come effective 20 days from the date of the signing hereof. 


(A. D. 1342) 


In re Victor LEHRLING AND JIM HARSHMAN. P&S Doc. No. 1725. Decided 
October 28, 1946. 


Cease and Desist—Violation of Act 


Upon respondents’ admission of facts charged in the complaint the respond- 
ents, a partnership operating as a market agency, are ordered to cease 
and desist from (1) permitting any of their employees to deal in live- 
stock which had been consigned to the respondents for sale on com- 
mission; (2) selling livestock which had been consigned to the respond- 
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ents for sale on commission to an employee of the respondents; (3) 
failing to show the names of purchasers on accounts of sale rendered 
to consignors for whom respondents have sold livestock on commis- 
sion; (4) failing to disclose to consignors the pecuniary interest of 
respondents’ employees in the sale of livestock and that employees of 
the respondents have an interest in the business of the purchaser of con- 
signed livestock; and (5) failing to assess selling commissions prescribed 
in respondent’s tariff and failing to deduct resale yardage charges pre- 
scribed in the tariff of the Wichita Union Stock Yards. 


George R. Springborg for Production and Marketing Administration. 
Mr. George B. Powers, of Foulston, Siefkin, Bartlett & Powers, of Wichita, 
Kansas, for respondent. Mr. Elmer J. Scott, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 
CONSENT CEASE AND DESIST ORDER 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted on 
March 21, 1946, by an order of inquiry and notice of hearing filed 
by the Production and Marketing Administration, the complainant. 
The respondents, Victor Lehrling and Jim Harshman, a partner- 
ship, doing business as Standard Live Stock Commission Company, 
at Wichita Union Stock Yards, Wichita, Kansas, were charged with 
permitting their employees to deal in consigned livestock, failing to 
report the name of the purchaser of livestock on accounts of sale 
rendered to consignors, permitting their employees to receive a por- 
tion of the profits realized on resales made by the respondents to 
other registered dealers and failing to assess the proper selling com- 
missions prescribed in respondents’ tariff and to deduct the proper 
resale yardage charges prescribed in the tariff of the Wichita Union 
Stockyards Company. 

The order of inquiry and notice of hearing was served upon the 
respondents on March 28, 1946, who filed an answer on April 15, 
1946, admitting certain allegations and denying various other allega- 
tions contained in the order of inquiry and notice of hearing. On 
August 3, 1946, the respondents filed with the Hearing Clerk a 
waiver in which they expressly denied, for reasons set forth in their 
answer, that they had intentionally violated the Packers and Stock- 
yards Act, 1921, or any of the rules or regulations promulgated 
pursuant thereto, but admitted the truth of the facts alleged in the 
order of inquiry and notice of hearing, waived the hearing thereon, 
and consented to the issuance of an order to cease and desist from 
continuing the practices admitted. The attorney for the Produc- 
tion and Marketing Administration, on August 15, 1946, recom- 
mended the disposition of this matter by the issuance of a consent 
cease and desist order. 
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FINDINGS OF FACT 


1. The respondents, Victor Lehrling and Jim Harshman, do 
business as the Standard Live Stock Commission Company, a part- 
nership, and are registered with the Secretary of Agriculture as a 
market agency at the Wichita Union Stockyard, Wichita, Kansas, 
a posted stockyard subject to the provisions of the Packers and 
Stockvards Act. 

2. On January 4, 1943, the respondents permitted B. E. Haskell, 
their cattle salesman, to purchase cattle consigned to the respondents 
for sale on commission by W. G. Schmidt. 

3. On 17 other occasions during the years 1943 and 1944, the 
respondents permitted B. E,. Haskell, their cattle salesman, to pur- 
chase cattle which had been consigned to the respondents for sale 
on commission. 

4. In each of the sales referred to in the two preceding para- 
graphs, the respondents failed to disclose to the consignors the fact 
that such livestock had been sold to an employee of the respondents. 

5. On April 9, 1945, the respondents, through their cattle sales- 
man, B. E. Haskell, sold one heifer to J. C. Nunnally, a registered 
dealer, which the respondents had received from Will Franz, of 
Hillborough, Kansas, for sale on a commission basis. J. C. Nun- 
nally resold said heifer and the respondents’. cattle salesman, B. E. 
Haskell, shared with J. C. Nunnally the profit realized on the resale 
of said heifer. 

6. On five other occasions during the year 1945, the respondents, 
through their cattle salesman, B. E. Haskell, sold cattle to J. C. 
Nunnally, a registered dealer, which the respondents had received 
from consignors for sale on a commission basis. The respondents’ 
cattle salesman, B. E. Haskell, shared the profits realized from the 
resale of said livestock by J. C. Nunnally. 


7. The account of sale records maintained by the respondents 
indicate that on March 13, 1945, and on five other occasions during 
the month of February 1945, the respondents sold to J. C. Nunnally, 
a registered dealer, cattle which had been consigned to the re- 
spondents for resale on a commission basis. The respondents’ records 
indicate that on the same day that such cattle were sold, the re- 
spondents resold the cattle for J. C. Nunnally’s account without 
reweighing at increased prices. 

8. In each of the sales mentioned in the preceding paragraph 
the respondents failed to assess the selling commissions prescribed 
in respondents’ tariff and also failed to deduct the resale yardage 
charges prescribed in the tariff of the Wichita Union Stockyards 
Company. 
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9. In each of the sales referred to in paragraphs 3, 4, 5, 6, and 7, 
the respondents issued an account of sale to the consignor which 
did not disclose the name of the purchaser. 


10. On September 13, 1943, and on 9 other occasions during the 
years 1943 and 1945, the respondents sold livestock which they had 
received on consignment for sale on a commission basis to their 
employee, B. E. Haskell, and on the same day resold said livestock 
at an increased price for B. E. Haskell’s account. 


CONCLUSIONS 


- The sale by the respondents of consigned livestock to one of their 

employees, the failure to report the names of the purchasers on ac- 
counts of sale rendered consignors, the failure to disclose to con- 
signors the fact that consignors’ livestock had been sold to an em- 
ployee of respondent’s and resold the same day at an increased 
price, the sale of livestock to another registered dealer who resold 
and divided his profits with an employee of the respondents, the 
failure of the respondents to assess the proper selling commissions 
prescribed in the respondents’ tariff and the failure to deduct the 
proper resale yardage charges prescribed in the tariff of the Wichita 
Union Stockyards Company, constitute unfair, unjustly discrimina- 
tory, and deceptive practices and devices contrary to the provisions 
of the Packers and Stockyards Act, and the regulations issued 
pursuant thereto. 


ORDER 
Respondents shall cease and desist from: 


1. Permitting any of its employees to deal in livestock which has 
been consigned to the respondents for sale on commission. 


2. Selling livestock which has been consigned to the respondents 
for sale on commission to an employee of respondents. 


3. Failing to show the names of purchasers on accounts of sale 
rendered to consignors for whom respondents have sold livestock 
on commission, 


4. Failing to disclose to consignors the pecuniary interest of re- 
spondents’ employees in the sale of livestock and that employees of 
the respondents have an interest in the business of the purchaser of 
consigned livestock. 


5. Failing to assess selling commissions prescribed in respondents’ 
tariff and failing to deduct resale yardage charges prescribed in the 
tariff of the Wichita Union Stockyards Company. 


Copies hereof shall be served upon the parties. 





UNITED PRODUCE CO. v. BURTON C. JOHNS 5 A.D. 773 


(A. D. 1343) 


UniTep Propuce Co. v, Burton C. Jouns. PACA Doc. No. 4455. Decided 
October 7, 1946. 
Failure to Deliver—Evidence Showing Contract of Sale—Damages 


Where complainant alleged a contract for the sale by respondent of 10 car- 
loads of carrots and respondent contended that it agreed merely to ship 
carrots if and when available, and one carload only was delivered, it 
is concluded from the evidence that the parties had mutually assented 
to the sale of 10 carloads, and reparation is awarded to complainant 
for the difference between the contract price and the cost of replace- 
ment of the commodity. 


Statute of Frauds—Effect of Acceptance by Buyer of Part of Shipment 


In an action by the buyer for nondelivery of 10 carloads of carrots, the 
shipment of one carload by the seller and its acceptance by the buyer 
takes the contract out of the Statute of Frauds. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for complainant. Messrs. 
Lewkowitz & Wein, of Phoenix, Arizona, for respondent. Mr. John M. 
Gault, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On July 19, 1944, the complainant, United Produce Co., filed a 
formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.) seeking an award of repa- 
ration against respondent, Burton C. Johns, for damages which al- 
legedly resulted from the failure and refusal of respondent to ship 
9 carloads of carrots. It is alleged that on June 10, 1944, respondent 
orally agreed to ship to complainant 15 carloads of washed carrots 
in 50-pound sacks, U. S. No. 1, 7/8-inch minimum, at 8714¢ per sack 
f.o.b., shipment from the shipping point in Arizona to commence 
on that date at the rate of one to two cars daily. It is alleged further 
that this agreement was modified later to 10 carloads but only one 
carload was shipped by respondent. Reparation is requested in the 
amount of $2,772, the loss which complainant alleges was incurred 
by reason of commitments for the delivery of the 9 carloads of 
carrots to its customers. By an amended complaint filed December 
18, 1944, the damages were reduced to $2,220, based upon the differ- 
ence between the contract price and the cost of replacing 8 carloads. 
Copies of the original and amended complaints and the report of 
investigation were served on respondent on January 29, 1945. A 
copy of the report of investigation was served upon complainant 
on January 26, 1945. 


The respondent filed his answer within the required period. 
Therein it is denied, that there was any agreement for 15 or 10 car- 
loads of carrots to be shipped by respondent to complainant. Re- 
spondent alleged that in their conversation over the telephone com- 
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plainant was informed that respondent would ship carrots if and 
when they were available but respondent could not promise to ship 
any definite number of cars. As a separate and affirmative defense, 
respondent pleaded the Statute of Frauds, Section 58-101, Arizona 
Code Annotated, 1939. 

A formal hearing was held at Phoenix, Arizona, on January 21, 
1946. Respondent was present and represented by counsel. Com- 
plainant did not appear at the hearing and relied upon the records 
in the proceeding and the deposition of Tony Oddo, the chief mar- 
keting specialist of complainant. This deposition was taken at 
Chicago, Illinois, on July 18, 1945. Both parties filed briefs in sup- 
port of their positions. 

The deposition of Tony Oddo disclosed that in a long distance 
telephone conversation on June 10, 1944, respondent guaranteed to 
ship a minimum of 15 carloads of carrots at the rate of one or two 
carloads daily beginning Monday, June 12, 1944. On the same day 
and shortly after their conversation, Oddo, acting on behalf of com- 
plainant, wired respondent as follows: 

CONFIRMING PHONE CONVERSATION YOU ARE TO SHIP US FIF- 
TEEN CARS 50# SAX CARROTS WASHED GRADED US ONE %” 
MINIMUM AT SHIPPING POINT BASIS .871% FOB ARIZONA ICEX 
$40.00 NET TO YOU SHIPMENTS COMMENCING MONDAY 1-2 CARS 
DAILY. IF ANY POSSIBLE CHANCE GET OUT TOTAL FIFTEEN 
CARS NEXT WEEKS SHIPMENT DO SO ADVISE 


The deposition further shows that Oddo talked with respondent 
over the long distance telephone again on June 13, 1944. at which 
time respondent stated that he would not be able to ship 15 carloads 
of carrots to complainant but would ship 10 carloads at the rate of 
two carloads daily, and one carload would be shipped at once. Tony 
Oddo wired respondent on June 14, 1944, as follows: 


PLEASE ADVISE CAR NUMBER CARROTS SHIPPED YESTERDAY 
ALSO DEPENDING ON YOU GET AT LEAST TWO CARS DAILY 
BALANCE THIS WEEK DEPENDING ON YOU FINISH OUR TEN 
CAR ORDER THIS WEEK 


In response to this wire, respondent on June 14, 1944, wired com- 
plainant the following: 

608 SACKS US ONE CARROTS OUT TODAY. FGEX 50228 
Complainant then wired respondent in the afternoon of the same 
day: 

JUST RECEIVED YOUR WIRE REGARDING 50228. BE SURE IN- 

SPECTION READS ‘MEETS CANADIAN REQUIREMENTS’ AND MAIL 


US CERTIFICATES DAILY, TRY HARD GET US 2-3 CARS OUT DAILY 
SO CAN GET ALL TEN CARS OUT THIS WEEK. WE AIRMAILING 
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CHECK BASIS .87% FOB ICEX $40.00 ALSO BE SURE THIS CAR 
AND ALL OUR CARS BILLED OURSELVES MONTREAL STOP CHI- 
CAGO FOR INSPECTION 


On June 19, 1944, complainant wired respondent that only one car- 
load had been received and inquired about the other 9 carloads, 
stating that complainant had contracted to sell them to others. Com- 
plainant urged shipment of the carrots that week even if it was 
necessary to reduce the size re§juirement to 34-inch minimum. Re- 
spondent did not answer this wire and on June 20, 1944, complain- 
ant again wired respondent that it was insisting on the 10 carload 
delivery and unless shipments were made the matter would be re- 
ferred to Washington. No reply having been received, complainant 
on June 23, 1944, notified respondent that a complaint under the 
act was being filed against him. No answer to this wire was received 
from respondent. 


Respondent, Burton C. Johns, testifying at the hearing, denied 
thatethere was an agreement with complainant to sell 15 or even 10 
carloads of carrots. He stated that Tony Oddo, in the telephone 
conversations, was informed that a definite number of carloads of 
carrots could not be promised as respondent was supplying the army 
and others at the time but that he would ship complainant as many 
carloads as possible. The witness also stated. that the weather and 
labor conditions at that time were such that it was impossible for 
him to make definite commitments. Johns admitted that he did ship 
carloads of carrots to the army and to others during June 1944, and 
also admitted that the price of carrots increased after June 10 and 
continued higher than the contract price for the balance of the 
month. He further testified that he ignored complainant’s wires 
because, in the past, his relationship with Oddo had not been satis- 
factory and that he did not feel obligated to answer. 


Tony Oddo in his deposition testified that the market value of 
carrots at Arizona on June 10, 1944, was comparatively low for the 
grade and quality which respondent had agreed to ship, that the 
price began to rise on June 12 and on June 13 some carrots were 
quoted at $1.10 to $1.25 per sack, and that the Arizona and Cali- 
fornia market continued to advance through June 24 to over $2.50 
per sack. There was introduced in evidence by complainant pur- 
chase orders from the Quartermaster Corps of the Army for 10 car- 
loads of carrots, dated from June 13 to June 21, 1944, for delivery 
of carrots between June 19 to June 28. Complainant also filed as 
exhibits 8 invoices representing carloads of carrots it was obliged 


to purchase on an advancing market to replace those which re- 
spondent failed to deliver. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 1421 South 
Aberdeen Street, Chicago, Illinois. 

2. Respondent is an individual whose address is Phoenix, Ari- 
zona, and who was licensed under the act at the time of the transac- 
tion herein involved. 

3. On June 13, 1944, respondent sold to complainant 10 carloads 
of washed carrots, in 50 pound sacks, U. S. No. 1, 7/8-inch minimum, 
for the agreed price of 87144¢ per sack f.o.b. Arizona. 

4. Respondent delivered one carload, containing 608 sacks of 
carrots, to complainant and failed to deliver the remaining 9 car- 
loads although respondent shipped carrots to others during the 
period in question. 

5. Complainant knew by June 22, 1944, that respondent was not 
going to perform. 

6. Complainant purchased 8 carloads of carrots to replace those 
which respondent failed to deliver. The cost of replacing 6 carloads 
of carrots at $1.40 per sack amounted to $1,890 more than agreed 
upon; the cost of replacing one carload at $1.20 per sack amounted 
to $195 more than agreed upon; the cost of replacing one car at 
$1.10 per sack amounted to $135 more than agreed upon. The total 
cost of replacement of the 8 carloads was $2,220 in excess of the 
amount complainant would have had to pay for the 8 carloads under 
the contract with respondent. 

7. Prices from June 10, 1944 to June 24, 1944, rose from 8714¢ 
to over $1.40 per sack. 

8. The complaint was filed on July 19, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The question involved here is whether there was an oral agreement 
for the sale by respondent to complainant of 10 carloads of carrots, 
and if:so, is it taken out of the Statute of Frauds by reason of the 
acceptance and actual receipt by complainant of one carload. In 
finding an answer we look not only to the testimony of the parties 
but to their words, acts and conduct, and also the circumstances 
existing at the time of the oral conversations and thereafter. 

Section 58-101 of the Arizona Code Annotated, 1939, sets forth 
the following: 

“58-101. STATUTE OF FRAUDS.—No action shall be brought in any 
court in the following cases, unless the promise or agreement upon which 
such action shall be brought, or some memorandum thereof, shall be in 
writing and signed by the parties to be charged therewith, or by some 
person by him thereunto lawfully authorized. 
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“Upon a contract to sell or a sale of any goods or choses in action, 

of the value of five hundred dollars ($500), or upwards, unless the buyer 

' shall accept part of the goods or choses in action and actually receive 

the same or give something in earnest to bind the contract, or in part 

payment but when a sale is made at auction, or an entry by the auctioneer 

in his sale book made at the time of the sale, of the kind of property 

sold, the terms of the same, the price, and the name of the purchaser 

and person on whose account the sale is made, is sufficient memo- 
randum;” 


It is well recognized that in an action by the seller for the repudiation 
by the buyer of an oral contract, the acceptance and actual receipt 
of a portion of the goods by the buyer takes the contract out of the 
statute of frauds. Platt v. Union Packing Co. 32 Cal. App. (2d) 
329, 89 P.(2d) 662 (1939) (citing the above Arizona Statute). The 
principle of partial delivery also applies to an action by the buyer 
for damages arising from nondelivery by the seller. Morris Spirt 
& Co. v. Prior, 93 Conn. 639, 107 Atl. 513 (1919); Gray v. Cooper, 
217 Mo. App. 592, 274 S.W. 941 (1925); New Richmond Roller 
Mills Co. v. Arnouist, 170 Wis. 130, 174 N.W. 557 (1919); cf. Scott 
v. Troop Water Heater Co., 345 Pa. 368, 28 A.(2d) 922 (1942). 


The first wire sent by complainant, immediately after the oral 
conversation of June 10, 1944, was notice to respondent that com- 
plainant understood 15 carloads of carrots were to be shipped. The 
next wire sent by complainant on June 14 indicates that complainant 
understood the number of carloads had been modified, by the second 
telephone conversation, to 10 carloads. If, as respondent states, no 
agreement for the purchase of a definite number of carloads of car- 
rots had been orally entered into by the parties, respondent’s natural 
response to the wires would have been remonstrance. Respondent 
admitted receipt of the wires, and testified the contents of the wires 
were not true and that in the ordinary course of business he would 
have answered them, meaning, apparently, that objection would have 
been made to the contents. The reason offered for not answering 
the first wire is a personal distrust of Tony Oddo, who handled this 
transaction for complainant. Respondent testified that this attitude 
arose from previous transactions in which Oddo tried to elicit from 
respondent statements as to previous commitments although none 
had been made or given to complainant. If true, these circumstances 
merely supply an additional reason why respondent would have 
objected ‘strenuously if a definite number of carloads of carrots had 
not been agreed upon in the oral conversations. In spite of the 
alleged personal distrust of Tony Oddo, respondent wired, in re- 
sponse to complainant’s wire of June 14, that one carload had been 
shipped. Respondent’s wire. and shipment of the carload were: in- 
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dicative of an assent, rather than a disaffirmance, of the contract, as 
set out in complainant’s wire. 

After a consideration of the relevant evidence, it is concluded that 
the parties had mutually assented to the contract for the sale by 
respondent to complainant of 10 carloads of carrots. Respondent’s 
shipment of one carload of carrots pursuant to the agreement, to- 
gether with complainant’s acceptance and actual receipt of the car- 
load, made the contract enforceable. 

The failure of respondent to deliver produce in compliance with 
the terms of the contract constitutes a violation of section 2 of the 
act. Complainant should be awarded reparation for the loss sus- 
tained and the facts should be published. 


ORDER 
Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $2,220, with interest thereon at 5 


percent per annum from June 22, 1944, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 


(A. D. 1344) 


PACA Doc. No. 4572.* Decided October 11, 1946. 


Dismissal— Withdrawal of Complaint 


Reparation complaint dismissed on notification by complainant’s attorney 
that complainant has consented to a withdrawal of the complaint. 


Mr. Samuel L. Einhorn, of Philadelphia, Pennsylvania, for complainant. Mr. 
Alexander Golbus, of Chicago, Illinois, for respondent. Miss Lenore H. 
Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


On August 20, 1945, complainant filed a formal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), against respondent, alleging failure to pay the agreed pur- 
chase price of a carload of oranges. A copy of the complaint and a 
copy of the report of investigation were served on respondent by 
registered mail on April 6, 1946. Respondent filed an answer to 
the complaint on April 25, 1946. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Respondent requested an oral hearing. Thereafter, and before a 
date was set for holding the hearing, complainant’s attorney, in a 
letter dated September 18, 1946, stated that he had recommended 
to his client, the complainant, that the complaint in this case be 
withdrawn. The complainant’s attorney stated that the complain- 
ant has accepted his recommendation to withdraw the complaint and 
that authority was granted on behalf of complainant to so mark 
the record. 

Respondent’s answer did not state a counterclaim and it appears 
that dismissal of the complaint will not result in legal prejudice to 
the respondent. Accordingly, the complaint is dismissed. Copies 
hereof shall be served on the parties or their counsel of record. 





(A. D. 1345) 


E. A. Wuite Fruir Company v. CARL HANDLER Fruit CoMPANY AND/or C. H. 
Ropinson Company. PACA Doc. No. 4496. Decided October 18, 1946. 


Contracts—Failure to Establish Binding Agreement—Liability of 
Broker for False and Misleading Statement—Damages 


Where broker represented to seller-complainant that a sale of a carload of 
_apples had been made to purchaser—one of the respondents, and the evi- 
dence established that no valid and binding .contract of purchase and 
sale had, in fact, been consummated by the broker, held that the broker 
made a false and misleading statement in violation of the act, and is 
liable for the damages sustained by seller-complainant as a result thereof, 
and that the complaint as to the alleged purchaser should be dismissed. 


Evidence—Lack of Adequate Proof of Condition on Arrival—Custom as to 
Method of Shipment—Failure to Establish Negligence of Shipper 


Where a shipper shipped a carload of apples from Lewiston, Idaho to Minne- 
apolis in October under standard ventilation, instead of refrigeration, 
and there was evidence both that this method of shipping apples from 
Lewiston was customary in October and that the temperatures encoun- 
tered by the car justified shipment under standard ventilation, and there 
being no adequate proof of the condition of the apples on arrival, held 
thet the evidence fails to establish that the loss sustained by reason 
of deterioration, or any part thereof, was due to negligence on the part 
of the shipper. 


Messrs. Smith & Sehm, of St. Paul, Minnesota, for complainant. Mr. Samuel 
Saliterman, of Minneapolis, Minnesota, for respondent Carl Handler Fruit 
Company. Mr. Seward R. Moore, of Minneapolis, Minnesota, for re- 
spondent C. H. Robinson Company. Mr. John E. Croak, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


On March 26, 1945, the E. A. White Fruit Company, Lewiston, 
Idaho, filed a formal complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against the 
Carl Handler Fruit Company and the C. H. Robinson Company, 
both of Minneapolis, Minnesota. The complaint alleges that on or 
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about October 9, 1944, complainant sold to respondent Carl Handler 
Fruit Company, through respondent C. H. Robinson Company 
(hereinafter referred to for brevity as “Handler Company” and 
“Robinson Company”), a carload of Jonathan, Winter Banana and 
Delicious apples, and that respondent Handler Company refused to 
accept the apples. The complainant seeks reparation from respondent 
Handler Company to compensate it for loss sustained as a result 
of respondent Handler Company’s rejection of said car of apples, 
or from respondent Robinson Company, for loss sustained by reason 
of said Robinson Company’s negligence, in the event the facts should 
disclose that Robinson Company failed to negotiate a valid contract 
of sale between complainant and respondent Handler Company. 

Respondent Handler Company filed an answer denying that it 
entered into any contract for the purchase of the apples in question. 
Respondent Robinson Company filed an answer alleging that the 
complaint does not state facts constituting a cause of action against 
the Robinson Company under the Perishable Agricultural Commodi- 
ties Act, and that any loss suffered by complainant was due to the 
decline in the market price of apples, the unseasonably warm 
weather prevailing at the time of the shipment, in transit and after 
arrival, which adversely affected the condition of the apples and the 
consumer demand for apples, and the acts of respondent Handler 
Company in rejecting the apples. 

An oral hearing was held in Minneapolis on January 31 and Feb- 
ruary 1, 1946. Complainant was represented by Walter C. Sehm 
of the firm of Smith and Sehm, St. Paul, Minnesota. Respondent 
Handler Company was represented by Samuel Saliterman of Min- 
neapolis; and Seward R. Moore of Minneapolis appeared for re- 
spondent Robinson Company. 


The record discloses that the apples were inspected by a Govern- 
ment inspector at Lewiston, Idaho, on October 5, 1944, and shipped 
in car PFE 36490 from Lewiston under standard ventilation on the 
late evening of October 5; that they were billed to the complainant 
at Fargo, North Dakota, and routed via the Union Pacific and North- 
ern Pacific Railroads. The Government inspection report showed, 
among other things, the following: 


Condition: Delicious are hard to firm, mostly firm, Jonathans and 
Winter Bananas are firm. No decay. Grade defects 
within tolerance. 

WASHINGTON COMB. EX. FANCY, & FANCY. 
& 
WASHINGTON COMB. EX. FANCY, FANCY & ‘C’ 
GRADE. 
Respondent Robinson Company issued a Brokers Standard Memo- 
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randum of Sale, dated October 9, 1944, purporting to show a sale 
of the car of apples to the Handler Company, and containing in- 
structions to ship the apples to Minneapolis. The memorandum 
specified that the several varieties of apples were in boxes, and that 
the sale was made “all at $2.40 F.O.B. subject buyer’s inspection 
arrival.” The C. H. Robinson Company, Butte, Montana, issued a 
Standard Confirmation of Sale, dated October 9, 1944, purporting 
to show the sale of the apples, while rolling, to C. H. Robinson Com- 
pany, Minneapolis, and containing instructions to ship them to 
Handler Company, Minneapolis, for the account of complainant 
E. A. White Fruit Company. On October 9, 1944, the complainant 
caused the apples to be diverted to Carl Handler, at Minneapolis. 
The car arrived in Minneapolis on October 13. 

It appears that after the diversion complainant heard nothing 
further regarding the shipment until the morning of October 17, 
1944, when it received a telegram from W. A. White Brokerage 
Company, Butte, operated jointly with C. H. Robinson Company, 
announcing the arrival of the car, and stating that it had been re- 
fused and that the Robinson Company was trying to resell the apples. 
The telegram further stated “stock ripe to mealy Delicious Jona- 
thans very ripe.” The following day complainant wired Robinson 
Company at Butte, stating that it would not release the Handler 
Company from its purchase unless another satisfactory sale could 
be made, and that it was not responsible for unfavorable weather. 
sluggish markets, or for the fruit having been allowed to cook in 
the car for several days after arrival before notice of rejection was 
given. 

Attorney Moore admitted on behalf of respondent Robinson Com- 
pany that the Butte office did not immediately notify the complain- 
ant of the rejection of the car when that office was notified by the 
Robinson Company’s Minneapolis office. 


In addition to the evidence presented at the hearing, the record 
includes the depositions of Guy Moore and Myrel Appelgren on 
behalf of Robinson Company, exhibits attached to the report of in- 
vestigation made by the War Food Administration and exhibits at- 
tached to the complaint, some of which were received in evidence. 


Guy Moore, who was employed by C. H. Robinson Company of 
Minneapolis as a salesman in October, 1944, stated by deposition 
that on the morning of October 8, 1944, he offered for sale the car 
of apples in question to Louie Benowitz, one of the partners in the 
Handler Company, and that Louie Benowitz thereupon made him 
an offer to purchase the apples, with certain specifications as to 
terms, which Guy Moore relayed to Oscar Bertheau, Manager of the 
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Minneapolis office of Robinson Company. Shortly thereafter Guy 
Moore was transferred to another city, and the matter was subse- 
quently handled by Oscar Bertheau. 


Oscar Bertheau testified at the hearing that on Sunday, October 8, 
1944, he had a telephone conversation with H. K. Nance of the Rob- 
inson Company Butte office, that Nance gave him certain informa- 
tion regarding the car of apples, and that Bertheau made a memo- 
randum of the information and gave it to Guy Moore. Bertheau 
stated that later in the day Moore called him on the telephone and 
inquired whether the apples were in boxes or bushels, and that he 
informed Moore they were in boxes; that Moore told him that the 
Handler Company wanted the apples, but didn’t feel they knew 
enough about the Lewiston pack and wanted assurance that the mer- 
chandise was good; also that they wanted to buy the apples on a 
basis of satisfactory inspection on arrival. Bertheau thereafter, on 
the same day, wired Robinson Company of Butte as follows: 


“SOLD PFE 36490 SHIPPED FIFTH LEWISTON TO CARL HAND- 
LER MINNEAPOLIS 2.40 FOB ALL WANTS SUBJECT INSPEC- 
TION OR DEFINITE ASSURANCE AS TO APPEARANCE QUAL- 
ITY SAYS NOT FAMILIAR PACKAGE CONFIRM WORKING PO- 
TATOES ADVISING.” 


On October 9, 1944, the Butte office confirmed the sale by wire to 
the Minneapolis office. Robinson Company of Minneapolis then 
issued a confirmation to the Handler Company, in which it was 
stipulated that the sale was subject to inspection on arrival. Ber- 
theau further testified that on the morning of October 10, 1944, 
Louie Benowitz of the Handler Company called him by telephone 
and stated that he had received the confirmation but had understood 
the apples were in bushels; that he informed Benowitz they were in 
boxes and that Benowitz then seemed satisfied; that on October 11, 
the Robinson Company’s Minneapolis office received the confirmation 
from the Handler Company in the mail without any notation or 
letter of explanation; that the confirmation was mailed back to the 
Handler Company on that same day, and it was not returned to 
the Robinson Company a second time. 


Bertheau testified further that on the morning of October 14, a 
Saturday, he instructed Myrel E. Appelgren, a salesman for the 
Robinson Company Minneapolis office, and Edward A. Kunkel, who 
had just arrived at the Minneapolis office, to inspect the apples. 
Bertheau stated that Appelgren and Kunkel brought back to the 
office samples which appeared to be very ripe. The record contains 
a phototsatic copy of an inspection report purported to have. been 
submitted by Appelgren, indicating that the apples were inspected 
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on October 14, 1944, at 8:15 am. The report reads, in part, as 
follows: 


“Any damage from rough handling: Some B. O. due to breakage 

and shifting. 

Description of condition of contents: 350 bx std. F. F. 2% in. up 
comb. Jonathans XFcy-Fancy and C. Grade. Ripe to overripe 
bruised due to condition. 7 Bx std. F. F. 24% in. up Winter ba- 
nana. Unable to see this lot. 256 Bx. std. Red Delicious comb. 
2% in. up comb. X & Fey. This lot showed ripe to overripe & 
mealy. 159 Bx std. regular Delicious 2% in. up comb. X & Fey 
Ripe to overripe discolored & mealy. 30 Bx std Golden Delicious 
wrapped 163 lgr. Comb. Car arrived team track late P.M. Oct. 
13th. Temperature at 6 P.M. 70°.” 


Bertheau testified that, after inspecting the car on the 14th, Appel- 
gren informed him that Benowitz said he did not want the apples 


because they were too ripe. Bertheau then wired the Robinson Com- 
pany’s Butte office as follows: 


“ARRIVED LATE YESTERDAY CARL HANDLER INSPECTED 
NOT SATISFIED WITH STOCK WE TRIED GET RESOLD TO- 
DAY MARKET CLOSED ADVISING SOONS CAN 34960.” 


On the afternoon of October 16, Bertheau received the following 
telegram from the Butte office: 


“ANSWERING SOLD HANDLER COMBINATION EXTRA FANCY 
FANCY AND SEAS HAVE HIM SECURE GOVERNMENT INSPEC- 
TION UNLESS INSPECTION INDICATES CAR WONT GRADE. 
DONT FEEL SALE MADE SUBJECT INSPECTION SHOULD RE- 
QUIRE MERCHANDISE GRADE BETTER THAN SOLD. COREC” 
(Answer quickly) 


Bertheau answered the Butte office’s telegram the same day, as 
follows: 


“ANSWERING STOCK SOLD SUBJECT INSPECTION STOCK RIPE 
TO MEALY DELICIOUS JONS VERY RIPE VENTILATED HAND- 
LER NOT SATISFIED WE WORKING EVERYONE NO DEAL YET 
36490 STOP SHALL SECURE FEDERAL INSPECTION FOR YOUR 
RECORDS.” ; 


Bertheau stated that Government inspection was not obtained, 
however, because no inspectors were available at the time. 


The car was diverted by Robinson Company to St. Paul, Minne- 
sota, on October 17. Bertheau testified that, after the Handler Com- 
pany advised it did not want the apples, the Robinson Company 
made every effort to sell them in St. Paul, Minneapolis, Duluth, and 
Mankato, Minnesota, and that finally the car was sold at $1.35 per 
box delivered in Minneapolis, and that remittance was made to the 
Butte office on that basis, less accrued charges. 
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On October 24, 1945, by deposition, Myrel E. Appelgren testified 
on behalf of respondent Robinson Company that he and Edward 
Kunkel inspected the apples in question on October 14, 1944, and 
found them in an overripe condition. Edward A. Kunkel testified 
to the same effect at the hearing. 


John Rhoades, a yardman for the Great Northern Railway Com- 
pany at Minneapolis, testified that the car of apples arrived on 
October 13, and that it came down on the team track at about 3:15 
p-m., where it remained until October 17. -He stated that up. to 
6:00 o’clock on the morning of October 16 the seals on the car had 
not been broken, and that he took a seal reading on October 17 and 
found that one of the seals on the car had been broken sometime 
during the day of October 16. The record contains a letter to the 
complainant dated February 14, 1945, from the Great Northern As- 
sistant General Freight Agent at Spokane, Washington, stating that 
“we are now in receipt of advice from our Eastern office that the 
seals on this car were broken by Mr. Handler and car was inspected 
October 15 but we are unable to state the exact time of day which 
the seals were broken.” The record also includes a letter addressed 
to the complainant under date of February 24, 1945, by the General 
Agent of the Union Pacific Railroad at Lewiston, Idaho, quoting a 
letter purported to have been addressed to the General Agent under 
date of February 17, 1945, by Roy F. Adams, Great Northern Agent 
at Minneapolis, which states that car PFE 36490 remained on the 
team track for three days before the original seals were broken, and 
that the track foreman in charge of the records was in error in 
reporting that Carl Handler had made an inspection of the car. 
Yardman Rhoades testified under cross-examination that he at first 
reported to General Agent Adams that he thought Carl Handler 
had broken the seal and inspected the car and that later he, 
Rhoades, made a correction after he found out the car was there four 
days and advised Adams that he did not think that Handler had 
inspected the car, “because if he had inspected, he would have in- 
spected it on arrival.” 


Mike Handler, brother of Carl Handler and owner of the Mike 
Handler Fruit and Produce Company, Minneapolis, testified at the 
oral hearing that on Wednesday, “the week before the car arrived,” 
Appelgren came to Mike Handler’s place of business and, in the 
presence of Maurice Wallach, owner of the Bell Fruit Company, and 
Louie Benowitz offered to sell him one-half of the car of apples, 
stating that the other half had been sold to another fruit company. 
Mike Handler stated that he and Wallach went down to the track 
on Friday morving (October 13), and the car wasn’t in, that they 
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went down the following Tuesday and looked at the apples, but did 
not buy them. 


Louie Benowitz, copartner in the Handler Company, stated on 
direct examination that he did not remember the exact date, but 
that Guy Moore came into the Handler Company’s place of business, 
and, in the presence of Carl Handler, talked to Benowitz about a 
rolling car of apples, in bushel baskets, price $2.40 f.o.b., coming 
from the State of Idaho. Benowitz testified that Moore’s informa- 
tion regarding the apples was incomplete and that he told Moore 
to get complete information and find out whether the shipper. would 
“roll it in.” He stated that Moore then left and returned later that 
same day and told Benowitz that the shipper “didn’t want to roll it 
in, but wanted to place it.” Benowitz said he told Moore “if you 
can get that car of bushel apples subject to buyer’s satisfactory in- 
spection, acceptance on arrival, I will buy it, otherwise I don’t buy 
no car of apples you don’t know nothing about, * * * if you get those 
specifications and if you can find out how the car is shipped and 
all that, you call me.” Benowitz stated that Moore told him he 
would telephone the information to Benowitz, but that he did not 
do so and Benowitz heard nothing further from Moore regarding 
the apples. Benowitz further testified that in the morning mail the 
following day he received a confirmation on box apples shipped 
by the E. A. White Company. He stated that within five minutes 
after the confirmation was received he telephoned the Robinson Com- 
pany and asked for Guy Moore, and was informed that Moore had 
been transferred out of town. Benowitz said he then talked to 
Oscar Bertheau (with Carl Handler listening in on an extension), 
that he told Bertheau about his conversation with Moore regarding 
the apples, that Moore was supposed to call him back and give him 
all the specifications, but that Moore didn’t call. Benowitz said he 
further stated to Bertheau that “‘I didn’t buy any box apples * * * 
but I wanted them in bushels, therefore I cannot use this car and I 
will mail you back this confirmation.” According to Benowitz’s 
testimony, Bertheau then said “if this is not what you bought, then 
forget about it.” Benowitz stated that he mailed the confirmation 
to the Robinson Company about five or ten minutes later and that 
he did not receive it back again. 


Benowitz also testified that on October 13, 1944, a representative 
of the Great Northern Railway Company called him on the telephone 
and informed him that a car of apples for the Handler Company had 
arrived. Benowitz said he told the Great Northern agent “there’s 
a mistake. If you call the C. H. Robinson Company, they might 
straighten you out on this car.” Benowitz stated that he then tele- 
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phoned Bertheau, the conversation, according to Benowitz, being 
as follows: “I says, ‘Oscar, what’s this deal? I got the confirma- 
tion from you when I didn’t have nothing to do with this car?’ He 
says, ‘Stop worrying about it! You forget it! That’s our business! 
We will take care of this car of apples.’” Benowitz testified fur- 
ther that he had no conversation whatsoever with Myrel Appelgren 
at any time regarding the apples, that Appelgren did not ask him 
to inspect them, and that he did not inspect the apples. 


Carl Handler testified that he was present when Guy Moore called 
at the Handler Company in regard to the car of apples. He stated 
that he ‘heard Moore tell Benowitz it was a rolling car of bushel 
apples from Idaho, price $2.40 f.o.b., that Benowitz asked Moore 
what varieties of apples they were, that Moore stated he didn’t 
know, and that Moore then left. Handler stated he was not present 
when Moore returned. Carl Handler further testified that he was 
present when the confirmation was received from the Robinson 
Company and that when Benowitz telephoned Bertheau regarding 
the confirmation, he listened to the conversation over an extension 
telephone. He stated that Benowitz told Bertheau he did not buy 
the apples and that Bertheau said, “What are you worrying about? 
If you didn’t buy it, you didn’t buy it.” Handler stated that Beno- 
witz then put the confirmation in an envelope, addressed it and 
mailed it back to the Robinson Company, and that it was not re- 
ceived again by the Handler Company. He stated that, subse- 
quently, Handler Company received a telegram from T. C. Curry 
of the War Food Administration in Washington regarding the mat- 
ter, and that Benowitz telephoned Bertheau and told him about 
the telegram, with Carl Handler listening to the conversation over 
an extension telephone. According to Handler, Bertheau said to 
Benowitz, “What are you worrying about? You have nothing to 
do with it.” Carl Handler stated in concluding his direct. testi- 
mony that neither he nor anyone else in his company inspected the 
apples. 


Maurice Wallach, owner of the Bell Fruit Company, Minneapolis, 
testifying on behalf of respondent Handler Company, stated that 
he was present when Myrel Appelgren called at the Mike Handler 
Company regarding the car of apples, and that Mike Handler and 
Louie Benowitz were also there. He testified that Appelgren of- 
fered to sell Mike Handler one-half of a car of apples, stating that 
he had half of the car sold to another fruit dealer. Wallach stated 
that Mike Handler asked, “Is this the car that Louie sent you back 
the confirmation—?”, and Appelgren replied, “Well, I couldn’t sell 
Louie that car.” Wallach testified that he and Mike Handler the 
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following day or so went down to look at the car and it wasn’t in, 
that they went down again about two days later and inspected the 
apples, which in his opinion were overripe, and that they did not 
buy any of the apples. 

Harold E. White, affiliated with the W. A. White Brokerage Com- 
pany, and called on behalf of the complainant, testified at the hear- 
ing that most of the apples shipped out of Lewiston, Idaho, in the 
month of October are shipped under standard ventilation. He 
stated that, when his company had cars moving under standard 
ventilation which encountered weather changes enroute, the service 
on such cars was changed either to ice or heat, depending upon what 
the weather called for. 

With consent of counsel, Attorney Sehm read into the record 
the minimum and maximum temperature readings at Kalispell, 
Montana, on October 5, 6, 7, 8, and 9, 1944, as shown by United 
States Department of Agriculture climatalogical data, the readings 
being as follows: 

October 5, low 40, high 53 
October 6, low 32, high 56 
October 7, low 30, high 61 
October 8, low 31, high 65 
October 9, low 37, high 66 


White stated that ordinarily apples moving in temperature rang- 
ing from 36 to 45 would be expected to be under standard ventila- 
tion. He stated that a temperature of 61 (outside temperature) 
maintained for any considerable length of time would have a bad 
effect on apples shipped under standard ventilation. 

In a supplementary deposition dated March 15, 1946, Myrel Ap- 
pelgren further testified that he did not talk to Mike Handler re- 
garding the car of apples prior to its arrival in Minneapolis. He 
stated that after the car arrived and was inspected, he tried to sell 
the apples to all of the members of the produce trade located in the 
Rock Island Terminal in Minneapolis. He said that he thought 
he tried to sell them at that time to Stacy Distributing Company or 
E. P. Stacy and Sons, and thought he might have had some conver- 
sation with Mike Handler regarding the apples after they had been 
rejected, but that he did not recall talking to Maurive Wallach about 
them. 


The file in this case contains an affidavit, dated December 3, 1945, 
signed by Louie Benowitz and Carl Handler, stating that they are 
now engaged in business under the firm name and style of Liberty 
Fruit Company, with their principal place of business at 218 North 
Sixth Street, Minneapolis, Minnesota, that the change in name from 
Carl Handler Fruit Company was made for business reasons only, 
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and that the respondents, under the new trade name will consider 
themselves just as responsible under the act as if there had been no 
change in name. 


FINDINGS OF FACT 


1. The complainant is an individual, E. A. White, doing business 
as E. A. White Fruit Company, whose post office address is Lewis- 
ton, Idaho. 


2. At the time of the transaction involved herein, respondent Carl 
Handler Fruit Company was a partnership composed of Carl Hand- 
ler and Louie Benowitz, whose address was 212 North Sixth Street, 
Minneapolis, Minnesota, and at the present time respondents Carl 
Handler and Louie Benowitz are partners trading as the Liberty 
Fruit Company, whose address is 218 North Sixth Street, Minne- 
apolis, Minnesota. Respondent C. H. Robinson Company is a cor- 
poration, whose address is 430 Oak Grove Street, Minneapolis, 
Minnesota. This respondent also maintains an office in Butte, Mon- 
tana, which is operated jointly with the W. A. White Brokerage 
Company. 

3. The respondents were licensed under the act at the time of the 
transaction involved herein, and at the present time respondents 
Carl Handler and Louie Benowitz are licensed under the act to do 
business as the Liberty Fruit Company, all business under the name 
of Carl Handler Fruit Company having been discontinued. 


4. On October 5, 1944, complainant shipped under standard venti- 
lation in interstate commerce a carload of 805 boxes of apples, con- 
sisting of several varieties, from Lewiston, Idaho, billed to itself 
at Fargo, North Dakota. The apples were inspected at Lewiston 
at the time of shipment on October 5, 1944, by a Federal inspector, 
who certified that “Delicious are hard to firm, mostly firm. Jona- 
thans and Winter Bananas are firm. No decay. Grade defects 
within tolerance.” 


5. On or about October 8, 1944, respondent C. H. Robinson Com- 
pany, a broker, offered for sale the car of apples to respondent Carl 
Handler Fruit Company. The offer as submitted was not accepted, 
but Louie Benowitz of the Carl Handler Fruit Company, who un- 
derstood that the apples were packed in bushel baskets, made an offer 
to purchase them with certain specifications as to terms including 
“buyer's satisfactory inspection on arrival.” The Robinson Com- 
pany agreed to ascertain whether such specifications could be met, 
and inform Benowitz by telephone. This information was never 
communicated to Benowitz by the Robinson Company. 

6. On or about October 9, 1944, complainant was notified by 
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respondent C. H. Robinson Company of Butte, Montana, that: the 
apples had been sold to respondent Carl Handler Fruit Company 
at $2.40 per box, f.o.b. shipping point. Complainant then caused 
the apples, which had been shipped in car PFE 36490, to be diverted 
to Carl Handler at Minneapolis. On or about October 9, C. H. Rob- 
inson Company at Butte sent the complainant a standard confir- 
mation of sale, and on October 10 billed Carl Handler for $1,932.00. 
The complainant agreed to pay $60 brokerage. 


7. On or about October 10, Carl Handler Fruit Company received 
a memorandum of sale from C. H. Robinson Company, Minneapolis, 
covering a car of apples in boxes shipped by E. A. White Fruit 
Company, Lewiston, Idaho. After a telephone conversation with 
Oscar Bertheau of the Robinson Company in which objection was 
made, among other things, because the apples were not in bushels 
instead of boxes, Louie Benowitz of the Carl Handler Fruit Com- 
pany returned the memorandum of sale to C. H. Robinson Company 
without a covering letter. C. H. Robinson Company received it on 
October 11, and purportedly mailed the memorandum back to Car! 
Handler Fruit Company on that same day. Benowitz denied re- 
ceiving the memorandum the second time. 


8. The car arrived in Minneapolis on October 13, and the railroad 
company notified the consignee, Carl Handler Fruit Company, of 
the arrival. Carl Handler Fruit Company refused to inspect or to 
accept the apples and referred the railroad company to C. H. Robin- 
son Company. The apples were inspected some time during the day 
of October 16, apparently by representatives of C. H. Robinson 
Company. No inspection was made at destination prior to 6 a.m. 


on October 16. 


9. The car was diverted by C. H. Robinson Company to St. Paul, 
Minnesota, on October 17, and was re-diverted to Minneapolis, ar- 
riving back in Minneapolis on October 21. The apples in car PFE 
°6490 were sold by C. H. Robinson Company on October 21 to 
Phillips Fruit Company, Minneapolis, at $1.35 per box delivered in 
Minneapolis, and remittance in the amount of $517.55 was made to 
the complainant who accepted it as part payment only. 

10. The formal complaint was filed on March 26, 1945, and within 
9 months after the cause of action accrued. 


CONCLUSIONS 


This controversy involves a mixed car of apples shipped on Oc- 
tober 5, 1944 by complainant from Lewiston, Idaho, billed to itself 
at Fargo, North Dakota. While the car was rolling, C. H. Robinson 
Company, as broker, reported the car as sold to Carl Handler, and 
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at the broker’s direction complainant diverted the car to Minne- 
apolis, Minnesota. The Handler Company repudiated the alleged 
sale and denies that it ever agreed to purchase the car of apples. 
Complainant contends that Handler Company purchased the apples 
and that its rejection of the shipment was unjustified, or, if the 
record and the evidence show that Handler Company did not pur- 
chase the apples, that Robinson Company issued a memorandum 
of sale false and misleading to the complainant in violation of the 
act, and is, therefore, liable to complainant for the loss it sustained. 


There is no question that the diversion of the car of apples to 
Handler at Minneapolis was made responsive to the report of sale 
by Robinson Company. It must be remembered that complainant 
knew nothing of the negotiations between the respondents, that it 
had no dealings whatsoever with Handler Company, but acted in 
good faith, relying upon a “sale” which was confirmed in writing 
on October 9 and which it had no reason to question; also that when 
the car was diverted to Handler, complainant surrendered ownership 
of the apples, so far as complainant was concerned, and ceased to 
exercise any control over the shipment. It would appear, therefore, 
that one of the respondents is liable to complainant for damages 
sustained by it, unless the evidence establishes that complainant was 
guilty of some act or failure to act which caused the damage it now 
seeks to recover from respondents, 


The issues to be determined in this case are (1) was there a valid 
and binding contract of sale consummated between the respondent 
Handler Company, and the complainant; and (2) was complainant 
negligent in shipping the apples under standard ventilation, instead 
of refrigeration. 

At the beginning of this transaction, on Sunday morning October 
8, 1944, Guy Moore, a salesman for Robinson Company, approached 
Louie Benowitz, a partner of Handler Company, and offered to sell 
the car of apples here involved. Moore stated in his deposition that 
he “offered him this car of apples. Louie made me an offer to pur- 
chase this car of apples with certain specifications as to terms. I 
in turn relayed this to Mr. Bertheau” (manager of Robinson Com- 
pany). Moore further stated on direct examination, “As I stated 
before, my part of it was he (Benowitz) made me a proposition this 
way and/or that way and I merely relayed that to Mr. Bertheau.” 
Under cross-examination Moore testified as follows: 

“Q. Do you remember Louie Benowitz telling you that so long 
as the car was rolling, that you let it come in and at that time the 
sale could be consumated ? 

“A. I believe that was mentioned and as I recall now, I think in 
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our conversation it was decided if I couldn’t get the car of apples 
for him on his terms, or subject to his inspection and the way he 
wanted to buy it, that we would see if we couldn’t let it come on in. 
Of course, it’s been so long I am not exactly certain. 

“Q. You knew that before you could prepare the confirmation 
on the sale of this car that it would have to be confirmed in ac- 
cordance with the terms and conditions as submitted to you by Louie 
Benowitz? 

“A. Yes. ‘ 

“Q. And before you could confirm it—the sale—in accordance 
with the terms and conditions of Louie Benowitz you had to obtain 
the approval of someone else? 

“A. Yes. 

“Q. With whom would you have to confirm it? 

“A. It would have to be confirmed by the owner or shipper. 

“Q. And did you notify the shipper, or the owner, of these terms? 





“A. Personally, no. 
“Q. But you did notify Oscar Bertheau of these terms and con- 
ditions as submitted by Louie Benowitz? 


“A, Yes.” 


This testimony by the man whom Robinson Company alleges 
made the sale to Handler Company clearly shows that there was no 
unequivocal offer and acceptance. Benowitz testified that he told 
Moore, “If you can get that car of bushel apples subject to. buyer’s 
satisfactory inspection, acceptance on arrival, I will buy it, other- 
wise I don’t buy no car of apples you don’t know nothing about... 
If you get those specifications and if you can find out how the car is 
shipped and all that, you call me.” Benowitz said he heard nothing 
further from Moore regarding the apples. It is apparent that Guy 
Moore submitted an offer to sell which was not accepted by Louie 
Benowitz, and Benowitz submitted a counter-offer which Moore 
had no authority to accept for the complainant. Carl Handler’s 
testimony confirms that of Benowitz to the effect that no definite 
agreement was entered into with respect to the apples in question. 
It therefore appears that there was not a meeting of minds sufficient 
to give rise to a valid and enforceable contract. The rule applicable 
to such‘a situation is stated in Minneapolis & St. Louis Railway v. 
Columbus Rolling Mill, 119 U.S. 149, 7 S. Ct. 168, as follows: 


“As no contract is complete without the mutual assent of the parties, 
an offer to sell imposes no obligation until it is accepted according to its 
terms. So long as the offer has been neither accepted nor rejected, the 
negotiation remains open, and imposes no obligation upon either party; 
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. . . A proposal to accept, or an acceptance, upon terms varying from 
those offered, is a rejection of the offer, and puts an end to the negotia- 
tion, unless the party who made the original offer renews it, or assents 
to the modification suggested.” 


Bertheau’s testimony was to the effect that Moore told him of the 
conditions stated by Benowitz, so it is clear that Bertheau knew, or 
should have known, at the time he reported the car as sold, that no 
agreement had in fact been reached. The memorandum of sale pre- 
pared by Bertheau, a copy of which was mailed to Handler Com- 
pany, did not conform to the counter-offer made by Benowitz, and 
cannot be considered an acceptance of that offer for two reasons: 
first, Benowitz offered to buy a carload of apples in bushel baskets, 
while the apples in question were packed in boxes; second, Benowitz 
offered to buy only if the shipment were subject to buyer’s satisfac- 
tory inspection on arrival, and the memorandum merely provided for 
a right of inspection, which a buyer would have without the point 
being mentioned. 


Upon receipt of the memorandum of sale, Benowitz called the 
Robinson Company and told Bertheau that he had talked with Guy 
Moore about a car of bushel apples and that Handler Company did 
not want any apples in boxes. Benowitz states that he told Bertheau 
he did not buy the apples described in the memorandum and that he 
would mail the memorandum back to Robinson Company. Although 
some of Benowitz’s statements are disputed by Bertheau, the prompt 
objection made to the memorandum and its return to the Robinson 
Company were sufficient to put the Robinson Company on notice 
that the Handler Company did not agree with the memorandum 
and did not recognize any liability thereunder. Bertheau claims he 
simply mailed the memorandum back to the Handler Company, 
without comment. Both Benowitz and Handler state that the memo- 
randum was never received by them a second time. From the evi- 
dence submitted it is concluded that Robinson Company did not 
make a sale of the carload of apples here involved to the Handler 
Company. 


It has been repeatedly held in decisions under the act that a broker 
who represents that a sale has been made, when in fact it has not, 
has made a false and misleading statement in violation of section 
2 of the act and is liable for the damages resulting therefroms (’. A. 
March, Ine. v. J. FE. Nelson, S. 2098, PACA Docket No. 2977; 
Kodish & Zwick v. J. F. Walker & Co., 8, 493, PACA Docket No. 
795. 


The next question is whether complainant was negligent in ship- 
ping the apples under standard ventilation, instead of refrigeration, 
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and whether the loss sustained by complainant resulted from such 
negligence. 


There is evidence that it is customary to ship apples from Lewis- 
ton in October under standard ventilation. This is some indication 
that complainant was not negligent in ordering such service. Fur- 
thermore, information contained in the record concerning tempera- 
tures along the route of haul appear to justify complainant’s belief 
that refrigeration was not necessary. For example, the following 
early morning temperatures were reported: In the vicinity of Lewis- 
ton, Idaho, October 5, about 40 degrees; at Spokane, Washington, 
October 6, 37 degrees; at Fargo, North Dakota, October 11, 37 de- 
grees; at or near Little Falls, Minnesota, October 12, 34 degrees; 
and at Minneapolis, October 13, 42 degrees. 


Federal inspection at shipping point on the day of shipment 
showed the apples to be in good condition. There was no Federal 
inspection, or inspection by any independent inspection agency, 
of the apples at destination. Robinson Company stated, by way of 
explanation, that no Federal inspectors were available. There is 
no showing, however, that Federal inspection at destination was re- 
quested. Nor is there any showing that an effort was made to secure 
inspection by an independent inspector, although such inspectors are 
generally available in the Minneapolis area. There is also a ques- 
tion whether the destination inspection, which was made by two em- 
ployees of respondent Robinson Company, was made on October 14, 
the day after arrival of the car, or on October 16. The employees, 
Appelgren and Kunkel, testified that their inspection was made on 
October 14, but an employee of the Great Northern Railway Com- 
pany testified that the original seals on the car were not broken 
until sometime after 6 a.m. on October 16. From a careful review 
of the conflicting testimony on this point, we are inclined to the 
view that Appelgren and Kunkel were mistaken, and that the in- 
spection referred to was not made until October 16. A disinterested 
inspection not having been obtained, without satisfactory explana- 
tion, and it appearing that the inspection made occurred three days 
after arrival, it is considered that the report of inspection made by 
employees of respondent Robinson Company does not constitute 
adequate proof of the condition of the apples on arrival. 


It is also noted that while the apples arrived in Minneapolis on 
October 13 and were finally sold on or about October 21, there is 
no evidence that the car was iced during this period although there 
is evidence to the effect that the weather was unseasonably warm 
in the Minneapolis area at the time. Responsibility for deterioration 
occurring during the period after arrival was on respondent Robin- 
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son Company, because of the false report of sale and also because 
the shipper was not notified of the rejection of the car until four 
days after arrival, or on October 17. Because of the possibility that 
the shipment was not given proper care after arrival, plus the evi- 
dence indicating a material decline in the market for apples in 
Minneapolis after the date of shipment, no conclusion as to whether 
the apples arrived in a deteriorated condition can be drawn from the 
fact they were originally reported as sold for $2.40 per box f.o.b., 
and were finally sold for $1.35 per box delivered. 

For the reasons stated it is concluded that the evidence fails to 
establish that the loss sustained, or any part thereof, was due to 
negligence on the part of complainant. 

The loss sustained by complainant is $1,354.45, the difference be- 
tween the reported sale price, $1,932, less brokerage of $60, and the 
amount remitted to complainant by respondent Robinson Company, 
$517.55. Reparation in the amount of $1,354.45, with interest, 
should be awarded in favor of complainant and against respondent 
C. H. Robinson Company. The complaint as to respondent Carl 
Handler Fruit Company (now known as Liberty Fruit Company) 
should be dismissed. The facts should be published. 

ORDER 

Within 30 days from the date of this order, respondent C. H. 
Robinson Company shall pay to the complainant, as reparation, the 
sum of $1,354.45, with interest thereon at 5 per cent per annum 
from October 13, 1944, until paid. 

The complaint as to respondent Carl Handler Fruit Company 
(now Liberty Fruit Company) is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties or their counsel of 
record, and, except as to the date of payment of reparation and as to 
service, this order shall become effective 20 days after its date. 


(A. D. 1346) 


PACA Doc. No. 4564.* Decided October 18, 1946. 


Resale by Auction—Payment of Net Proceeds of Resale—Dismissal of 
Complaint as to Balance Claimed 


Where the seller resold a carload of watermelons at auction when the broker 
failed to furnish shipping instructions or to disclose for whom the pur- 
chase was made, tendered his check for the net proceeds of the resale 
to complainant, who returned it with a request for a remittance in the 
full amount of the purchase price, held that although respondent’s failure 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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to deliver the melons was not without reasonable cause, the net proceeds 
of the resale should be paid to the complainant and the complaint as 


to — balance sought to be recovered by complainant should be dis- 
missed. 


Principal and Agent—Effect of Agent’s Failure to Give Shipping Instructions 
or Make Known for Whom Purchase Made—Failure of Seller to 
Deliver Not Without Reasonable ‘Cause 


In an action by the purchaser to recover the purchase price of a carload 


of watermelons sold but not delivered by respondent to complainant, 
the sale having been negotiated by a broker and an employee of com- 
plainant and the employee’s personal check having been given for the 
agreed price, and the complainant’s agents failed to make known to 
respondent for whom the purchase was made and failed to furnish re- 
spondent with shipping instructions for the watermelons, held that where 
a broker or agent buys for an unknown consignee at an unknown place, 
the buyer is bound to give shipping instructions and that respondents 
failure to deliver the carload of watermelons was not without reason- 
able cause and therefore was not in violation of the act. 


Mr. Meyer Dubow of Hillside, New Jersey, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.). By formal complaint 
filed November 9, 1945, complainant, * * *, seeks to recover from 
respondent, * * *, the purchase price of a carload of watermelons 
which complainant purchased from respondent but which respond- 
ent failed to deliver. Since the amount claimed does not exceed 
$500 the proceeding was conducted under the shortened procedure, 
in accordance with section 47.20 of the rules of practice (10 F.R. 2209 
et seq.). Copies of the complaint and the report of investigation 
were served on respondent by registered mail, but the receipt was re- 
turned without signature or date. A copy of the investigation re- 
port. was served on complainant’s attorney by registered mail Feb- 
ruary 29, 1946. 


The complainant alleges that on or about August 3, 1944, in the 
course of interstate commerce, respondent sold to complainant a 
carload of watermelons, for which respondent was given a check 
covering the purchase price in the amount of $150, drawn on the 
account of * * *, complainant’s employee, at the * * * of * * *. Com- 
plainant states that respondent failed, neglected and refused to ship 
the watermelons from the loading point in * * * to complainant at 
* * * the destination point called for in the contract of purchase and 
sale. It appears that the contract was negotiated by * * * an em- 
ployee of the complainant, and * * * a broker of * * * who acted 
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in the transaction as agent for the complainant. Complainant fur- 
ther alleges that upon inquiry he was informed by respondent that 
the car of watermelons was shipped to the * * * at * * * because 
no one showed up to bill or divert this car.” Complainant avers 
that respondent could have located the business address of com- 
plainant from several sources, especially from “complainant’s mani- 
fest left with respondent at the time of sale.” Complainant states 
that he received respondent’s check for the sum of $39.11 (net pro- 
ceeds of the sale by auction of the car of melons) which complainant 
returned to respondent on August 31, 1944. 


Respondent filed an answer to the complaint admitting certain 
allegations thereof, but denied receiving shipping instructions for 
the carload of watermelons. Respondent stated that after the car was 
loaded he went to the railroad office and inquired about the billing 
of the car, and was informed by the railroad agent that he had no 
billing instructions. Shortly thereafter, according to respondent, he 
tried to get in touch with * * * and * * * by telephone for the pur- 
pose of ascertaining how they wished the car billed, but could not 
locate either of them in * * * or *.* *. Respondent states that he 
then returned to the railroad office and billed out the car in his own 
name in the same manner as other cars he was shipping, and in- 
structed the railroad agent to advise any one inquiring about the 
car that respondent had billed it out to get it rolling and that the 
car could be diverted as desired by the purchaser. Respondent fur-, 
ther avers that he did all possible to get shipping instructions 
from the purchaser before billing the car out and at intervals, when 
his business would permit, during the next three or four days, and 
states that he is not liable for any damage the complainant may have 
suffered by reason of complainant’s failure to provide necessary in- 
structions, 


The question of fact raised by the pleadings is whether or not 
respondent was given shipping instructions for the carload of water- 
melons purchased by the complainant’s employee and complainant’s 
agent, the broker. The complainant alleges that his manifest show- 
ing the destination point was given to respondent at the time of the 
purchase of the melons. Respondent denies that a manifest was 
given to him by complainant’s agents and states further that no 
shipping instructions were ever given to him at any time. Re- 
spondent avers that he did not know complainant was a party to 
the transaction, that he had never done any business of any kind 
with complainant and that he did not know for whom the melons 
were being purchased. Complainant’s version of the contract is 
without corroboration. Respondent has submitted as proof of his 
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contentions the affidavit of * * * the broker and complainant’s 
acknowledged agent. * * * statement substantiates respondent’s 
claim that no manifest was given to respondent at the time of the 
purchase and sale, and there is no claim by the complainant that 
shipping instructions were given to respondent at any other time 
or in any other manner. 


FINDINGS OF FACT 


1. The complainant is an individual, * * *, whose post office address 
_ ts, 


a . o Mae . ™ > . 
2. Respondent is an individual, * * *, whose post office address is 
* * * 


Respondent was not licensed under the act at the time of 
this transaction, but a license was subsequently issued to him on Oc- 
tober 19, 1944, 

3. On or about August 3, 1944, in the course of interstate com- 
merce, respondent sold to complainant one carload of watermelons 
for the agreed price of $150. 

4. The contract of purchase and sale was negotiated by * * *, an 
employee of the complainant, and * * *, a broker of * * *, who acted 
in the transaction as agent for the complainant. 

5. The purchase was made by * * * and * * * at loading point in 
* * * early in the morning when the car was only partially loaded. 
* * * gave respondent his check for the purchase price, drawn on 
the Carolina Commercial Bank of * * *, but shipping instructions 
for the carload of melons were not given to respondent and respon- 
dent was not informed for whom the purchase was made. 

6. The watermelons, which were loaded in car ACL 17454. were 
not shipped by respondent to the complainant, but were shipped 
from loading point at * * *, to the * * *. The * * * sold the car of 
melons at auction for the account of the respondent and reported 
therefor the net sum of $39.11. 

7. Respondent sent his check in the amount of $39.11 to the com- 
plainant, together with the account of sales rendered by the * * *. 
Complainant returned this check to respondent with the request for 
a remittance of $150, the full price paid respondent for the car of 
melons by * * *. 

8. An informal complaint was filed on August 22, 1944, and with- 
in the statutory period allowed for the filing of reparation com- 
plaints under the act. 


CONCLUSIONS 


The burden is upon the complainant to prove all the material alle- 
gations of his complaint. (Gridley Maxon & Co., Inc. v. Julius O. 
Berman, PACA Docket No. 2241, S. 1461. Not only has complainant 
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failed to submit any evidence, other than his own statement, that 
shipping instructions were given to respondent, but the sworn state- 
ment of complainant’s own agent who negotiated the contract jus- 
tifies the conclusion that no shipping instructions were given for 
the car of melons. 


The purchase and sale of the carload of watermelons was a cash 
transaction for a flat price, and it is assumed delivery was f.o.b. 
shipping point. It was stated by the United States District Court 
for the Eastern District of Pennsylvania in the case of United 
States Smelting Co. v. American Galvaniziag Co., 236 Fed. 596, that, 
where the delivery is f.o.b. cars at the place of shipment, the vendee 
is the first actor and must provide the necessary directions. Where 
a broker buys for an unknown consignee at an unknown place, as 
was the case here, the common sense as well as legal inference is 
that the buyer is bound to give shipping instructions. In such a 
case, the knowledge which is requisite for the performance of the 
contract by the seller can come only from the other party, the buyer. 
Respondent has stated that he did not know complainant as a party 
to the transaction, had never done any business with complainant, 
and did not know that the watermelons were purchased for com- 
plainant. In the absence of proper shipping instructions, on what 
theory could respondent then be held liable for failing to deliver 
the melons? Generally, where the seller (or buyer) is entitled to 
notice (or directions) before performance, the notice is not simply 
a condition qualifying his obligation; it is also a legal duty of the 
other party to give such notice within a reasonable time. So, if the 
notice is not given, not only is the party who should receive it ex- 
cused from performing, but he ha§ a right of action against the party 
who should have given it. Williston on Sales, Sec. 457, p. 1149. 


The Supreme Court of New York held in Sarachen & Rosenthal, 
Inc. v. Wilson & Co., 202 N.Y.S. 591, that in the absence of other ship- 
ping instructions, the words “f.o.b. cars” in a sales contract would 
indicate that delivery was to be made to a railroad for shipment to 
a place indicated by the buyer; that shipping instructions were a 
condition precedent to the seller’s duty to deliver, and that in the 
absence of shipping instructions there was no duty on the seller to 
tender the goods. In the present case, the respondent appears to 
have done all that was required of him under the circumstances; in 
fact, he had done all that he could do without instructions from 
the buyer or the latter’s agents. Respondent says he tried to see or 
get in touch with * * * or * * * over a period of several days, but 
was never able to locate them. Since they purchased the car of 
melons “in a hurry,” promising to return later for a final inspection 
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and to bill the car out when it was loaded, respondent quite naturally 
and reasonably expected * * * and * * * to take care of the matter, 
particularly since * * * check had been given to respondent for the 
purchase price. Failing in his efforts to locate the buyers, respond- 
ent acted as a reasonably prudent person in taking steps to mini- 
mize the loss by shipping the car out and informing the railroad 
agent that he was holding the bill of lading for the purchaser so the 
car could be diverted. It appears that respondent’s failure to de- 
liver the carload of watermelons was not without reasonable cause 
and, therefore, was not in violation of section 2 of the act. How- 
ever, since respondent has, by his tender to complainant of the net 
proceeds of the resale of the watermelons, admitted that the sum 
of $89.11 is due complainant, that amount should be paid to com- 
plainant and the complaint as to the. balance which complainant 
seeks to recover from respondent should be dismissed. 


ORDER 


Within 30 days from the date of this decision respondent shall 
pay to complainant the sum of $39.11, the net proceeds of the resale. 
The complaint, as to the balance sought to be recovered, is dis- 





















missed. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to date of payment and as to service on 
the parties, this order shall become effective 20 days after its date. 







(A. D. 1347) 
Decided October 31, 1946. 
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Dismissal with Prejudice—Settlement between Parties 






Complaint for reparation dismissed with prejudice pursuant to stipulation 
of parties as the result of the settlement of the claim between the 


parties. 

Mr. K. A. Kern, of Ellenburg, Washington, for complainant. Messrs. Hartge 
& Cadwallader, of Seattle, Washington, for respondent. Mr. Casper M. 
Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 










ORDER OF DISMISSAL 


On October 24, 1945, complainant filed a formal complaint against 
the respondent under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.) for damages in the amount of 
$7,138.70 for refusal to accept delivery of several carloads of pota- 








*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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toes and failure to pay the contract purchase price for others. Re- 
spondent filed an answer denying all liability by claiming that com- 
plainant refused to deliver the full amount of potatoes as specified 
in the contract. The proceeding was assigned for oral hearing in 
* * * at which both parties appeared on October 16, 1946, and en- 
tered into a stipulation for dismissal of this proceeding with preju- 
dice as the result of settlement. Accordingly, the complaint filed in 
this proceeding is hereby dismissed with prejudice. 


Service hereof shall be made on the parties. 








1943 PACA DECISIONS HITHERTQ UNREPORTED 


(A. D. 1348) 
PACA Doc. No. 4261.* Decided October 14, 1943. 


Dismissal—Failure to Establish Warranty 


Where buyer by agent purchased potatoes which were shipped to a desig- 
nated interstate point and were accepted and sold, and buyer requested 
an allowance from seller who forwarded buyer its check in response to 
the request for an allowance, the complaint is dismissed because no 
breach of warranty is shown, and the allowance granted by seller was 
not in payment of buyer’s claimed damages. 


Mr. Henry T. Spiegel, of Chicago, for complainant. Respondent, pro se. Mr. 
Raymond L. Dillman, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator 


PRELIMINARY STATEMENT 
On July 8, 1942, * * *, complainant, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C, 1940 ed. 499a et seg.), to recover damages from respondent, 
* * *, for the shipment, from * * *, of a kind, quality, and grade of 
potatoes inferior to that called for in its contract of purchase, and 
for failure to divert the shipments promptly from diversion point. 
Respondent denies liability and claims that complainant purchased 
the potatoes after its agent had inspected them in the field at the 
time of digging; that no promise, express or implied, was made as to 
the grade of the potatoes; and that, thereafter, an allowance of 10 

cents per cwt. was agreed to as final settlement. 


The damages claimed do not exceed $500 and evidence has been 
presented in the form of verified statements of fact as authorized 
by section 6 (e) of the act. The record includes a report of investi- 
gation, service of which was made on the parties by registered mail 
in February 1948. 


The contract of purchase relied upon by complainant, was en- 
tered into by * * *, of respondent corporation, with * * *, complain- 
ant’s buying agent. * * * informed complainant, by letter of April 
21, 1942, that he had purchased from respondent two carloads of 
potatoes at * * *, that respondent was then loading potatoes, some 
of which were being shipped to * * *, to be washed; that * * * told 
him that a number of cars had been shipped from the same fields 
from which the potatoes being loaded were produced, all of which 
graded U. S. No. 1; and that * * * did not know the grade of the 
two cars in question, as the inspection report had not been received, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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but * * * thought they would grade the same as the cars shipped 
previous to the cars in question. 

Evidence as to delay in diversion concerns one carload only. The 
alleged delay occurred at * * *, where the car had been stopped for 
inspection. 

It appears from the record that the allowance of 10 cents per ewt., 
for which respondent sent its check (which is attached to the com- 
plaint as exhibit No. 9), was agreed to by respondent and complain- 
ant’s agent. Respondent forwarded its check to the agent who 
states that when he talked to * * * the latter said that the amount 
was all right for the first car but not the second. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * *, 
whose address is * * *, 

2. Respondent is a corporation whose address is * * *, * * *, and 
during all of the times referred to in the complaint was licensed 
under the act. 


3. On September 16, 1941, complainant purchased from respond- 
ent, for shipment from * * * (after being washed at that point). 
to * * *, two carloads of potatoes, consisting of 360 bags each, at 90 
cents per ewt., or $324 per carload, f.o.b. * * *. 

4. The potatoes were purchased by complainant, acting through 
its purchasing agent, * * *, who examined potatoes then being dug 
from the same field from which prior carload shipments were pro- 
duced and who was informed by respondent at the time of purchase 
that they had not been officially inspected and graded, but that re- 
spondent’s representative believed they would grade U. S. No. 1, 
that being the grade of prior shipments. Complainant’s agent did 
not examine the particular potatoes that were purchased as they 
had been loaded previously and shipped to * * *, where they were 
washed. One of the two carloads purchased, BRE 75212, was 
shipped from * * * on September 14 and the other car, FGE 19342, 
on September 15. Both loads were consigned by respondent to it- 
self at * * *. The bills of lading bore the endorsement: “Hold Mplse 
for Federal State Inspection.” 


5. Car BRE 75212 arrived at Minneapolis on September 15 at 
2:00 p.m. Federal-State inspection was made at 10:10 a.m., the fol- 
lowing day. The railroad received respondent’s order to divert 
the car to * * * at 6:30 p.m. on the 17th. The car was forwarded 
from * * *, at 1:40 a.m. on September 18 and arrived at * * * on the 
morning of September 19. The record lacks similar information 
for car FGE 19342. 
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6. On September 16, 20 per cent of the potatoes were affected by 
Soft Rot, ranging from one to two per cent, and 80 per cent showed 
three to 12 per cent, averaging five per cent. The potatoes in this 
car then failed to grade U. S. No. 1 on account of Soft Rot in ex- 
cess of tolerance. 

7. Complainant accepted the potatoes in car BRE 75212 and sold 
them at * * *, on September 20, 1941, for $100. 

8. Complainant repacked the potatoes in car FGE 19342 and sold 
325 sacks for $474.40, 35 sacks being lost by “shrinkage” in the 
resorting process. 

9. Respondent upon being informed by * * * that complainant 
was dissatisfied with the quality and condition of the potatoes, of- 
fered to make an allowance or refund on the price in the amount of 
10 cents per sack, and forwarded its check in the amount of $72 to 
respondent’s agent, but respondent did not accept the proceeds of the 
check as payment and settlement of the damages claimed and did 
not negotiate the check for payment. 

10. An informal complaint was made by complainant on Decem- 
ber 17, 1941, and within nine months after the alleged cause of ac- 
tion accrued. 


CONCLUSIONS 


There is no warranty alleged in the complaint, the allegations be- 
ing that respondent shipped “a kind, quality, and grade of potatoes 
inferior to that called for in the contract of purchase,” but includes 
no statement as to what this contract was, or what warranty was 
made. The only witnesses who knew what was said are * * * and 
respondent’s agent, * * *, * * * testimony is to the effect that * * * 
merely expressed the belief that the two carloads of potatoes which 
had been shipped from loading point prior to complainant’s pur- 
chase thereof, would grade U. S. No. 1. 

Car BRE 75212 was not diverted promptly after completion of 
inspection at * * *, but there is no evidence as to resulting damage 
due to such delay. 

There was no completed settlement agreement. Complainant did 
not accept respondent’s check as a settlement of the damages claimed. 
However, since the record fails to show that a warranty was made, 
the complaint must be dismissed. 


ORDER 
The complaint is dismissed, effective 20 days after the date of 
this order. 
Copies hereof shall be served on the parties by registered mail 
or in person. 





COURT DECISIONS 


Mire Enp Fruir ExcHancg, Inc. v. O. S. Hurztey, pBa O. S. HURLEY PRODUCE 
Co.* Decided May 25, 1945. 


DISTRICT COURT, N. D. TEXAS, DALLAS DIVISION 
Civil Action No. 1387 


Judgment Upon Verdict of Jury—Award of War Food Administrator 
Sustained—Bond in Double Amount of Reparation Award— 
Attorney’s Fee—Costs 


Upon the verdict of the jury and award of the Assistant to the War Food 
Administrator, it is ordered, adjudged and decreed by the court that ap- 
pellee-complainant recover from the appellant-respondent the sum of 
$1,845.52 with interest thereon at 5 percent per annum in amount of 
$193.75 and $250 as attorney’s fee, which amount is taxed as part of the 
‘court costs herein, and it is further ordered that the clerk shall satisfy 
and pay said judgment plus 6 percent per annum from date of this judg- 
ment and all other costs herein incurred out of the cash bond in double 
amount of the reparation award conditioned upon the payment of the 
judgment entered by the court.** 


ATWELL, District Judge. 


On the 21st day of May, 1945, the same being on a day of the 
May Term, 1945, of the Dallas Divine of said court, appellee-com- 
plainant, sometimes called plaintiff, having appeared by O. D. Mont- 
gomery and R. E. Kidwell, its attorneys, and appellant-respondent, 
sometimes called defendant, having appeared in person and by his 
attorney, Curtis E. Hill; and both parties having announced ready 
for trial, and the court having ordered that the trial be proceeded 
with, a jury of twelve good and lawful men was thereupon impan- 
elled and sworn as jurors to try the issues joined. And the said 
jurors having heard the pleadings and evidence adduced as well on 
the part of said defendant as the said plaintiff and the arguments 
of counsel, were duly orally charged by the Court, and on said 21st 
day of May, 1945, returned the following verdict, to-wit: 


“Mile End Fruit Exchange, Inc., vs. O. S. Hurley, 
d-b-a O. S. Hurley Produce Co. 

No. 1387—Civil 
“We, the jury, find for Plaintiff. 


(Signed) E. Carlyle Smith, 
Foreman.” 


Wherefore, upon the said verdict of the jury, the undisputed find- 
ings and award of the Assistant to the War Food Administrator as 


*Unreported decision.—Ed. 
3 A.D. 1086, sustained.—Ed. 
**Reference to each point nt a in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.— 
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to the amount of the damages awarded to appellee-complainant, 
to-wit, $1,845.52, with interest thereon at 5 per cent per annum from 
April 15, 1943, to this date, said accrued interest amounting to the 
further sum of $193.73, it is ordered, adjudged and decreed by the 
court that said appellee-complainant, Mile End Fruit Exchange, 
Inc., do have and recover of and from the said appellant-respondent, 
O. S. Hurley, dba Hurley Produce Company, the sum of Two 
Thousand Thirty-Nine and 25/100 ($2,039.25) Dollars, with interest 
thereon from date of this judgment at six (6%) percent per annum, 
together with all costs in this behalf expended. 


And it further appearing to the court that the said parties to this 
cause have filed a written stipulation herein that the sum of Two 
Hundred Fifty ($250.00) Dollars was a reasonable attorney’s fee 
for representation of said appellee-complainant herein, and that if 
it should prevail in this suit same might be taxed as a part of the 
costs herein against appellant-respondent. Therefore, on the stipu- 
lation as aforesaid, it is further ordered, adjudged and decreed by 
the court that said appellee-complainant do have and recover of 
and from the said appellant-respondent the further sum of Two 
Hundred Fifty ($250.00) Dollars as attorney’s fees, which amount 
is hereby taxed as a part of the court costs hérein. ° 


It further appearing to the Court that the said appellant-re- 
spondent at the time of filing his petition for appeal of said cause 
to this court filed and deposited with the Clerk of the Court a cash 
bond in double the amount of the reparation award conditioned 
upon the payment of the judgment entered by the court, plus interest 
and costs, including a reasonable attorney’s fee for appellee-com- 
plainant, if it should prevail: 


IT IS THEREFORE FURTHER ORDERED by the Court 
that the Clerk shall pay over and to the said appellee-complainant, 
Mile End Fruit Exchange, Inc., the said sums of $2,039.25 and 
$250.00, for which judgment is rendered in its favor, together with 
any accrued interest thereon from and after the date of this judg- 
ment; and that the Clerk shall cause credit for said amounts to be en- 
tered upon the minutes of the Court and upon the margin of this 
judgment and receipted for by appellee-complainant or its attorneys, 
and that upon the payment of said amounts as hereinbefore directed 
execution shall not issue therefor. 


IT IS FURTHER ORDERED by the Court that the Clerk shall 
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satisfy and pay all other costs herein incurred out of said cash bond, 
and that the balance, if any, of said cash bond shall then be paid 
over by the Clerk to said appellant-respondent, and receipted for 
by him or his attorney. 

Done and ordered at Dallas, Texas, this 25th day of May, 1945. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


4 n 
0. age 
ADMINISTRATION OF ORDER 


Hardship 
Considering all the facts alleged by petitioner, he has not 
shown either that his hardship under the order is not 
matched by the hardship of others subject to the order, 
6r that if such hardship exists, the difference in treat- 
ment of which he complains is not based upon reasonable 
distinctions and substantial differences validly recog- 
nized by the order 1333: 730; 


AGRICULTURE DECISIONS FOLLOWED 
Elm Spring Farm, Inc., et al. v. United States, 127 F. (2d) 920 
(C.C.A. 1st, 1942); In re Martin S. Cosgrove, 1 A.D. 503, 510 
(1942), aff'd 49 F. Supp. 232 (D. Mass. 1943); In re Henshaw, 
1 A.D. 721 (1942); In re Antone Amaral et al., 3 A.D. 367 
(1944); In re Martin & Costa, 4 A.D. 636 (1945) 


ANTI-TRUST LAWS 


Question of violation of, not within scope of section 8c(15) (A) 
1333 : 730; 


CONSTITUTIONAL LAW 
Determination of Unconstitutionality of Statute by Arminis- 
trative Officer 


An administrative officer should not declare a statute enacted 
by Congress to be unconstitutional unless and until a 
court of competent jurisdiction has so held___-1333:729; 


HANDLER 


HARDSHIP 
Administration of order 1333:730; 


HEARING 
Scope of, under section 8c(15)(A) of act------------ 1333: 730; 


MARKETING AGREEMENT 
Question of validity of, not within scope of section 
SettGhOR) coecewsanens 5 dictideics wacbeknee a ata Seamer arene 1333: 730; 
Orper No. 47 (Fatt River, MASSACHUSETTS) 
Failure to Establish Producer-Handler Status 
Where petitioner, owner and operator of a farm in Somer- 
set, Massachusetts, since the inception of Order No. 47, 
contended that during the two periods, June 1, 1940 
to May 20, 1941, and from October 1, 1942 to the present 
time, he was a producer-handler but failed to file reports 
requested by the market administrator for the said pe 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orper No. 47 (Fatt River, MASSACHUSETTS )—Continued 
Failure to Establish Producer-Handler Status—Continued 


A.D. 
No. Page 


riods, and has never submitted to the market adminis- 
trator, as required by the order, the evidence upon which 
he claimed a producer-handler status, and therefore, the 
market administrator determined that petitioner is sub- 
ject to all provisions of the order affecting “handlers,” 
held that since petitioner had not done the things re- 
quired by the order to be entitled to the status of pro- 
ducer-handler and the exemptions arising therefrom, the 
market administrator’s determination was not erroneous, 
the petitioner is not entitled to relief, and the petition 
should be dismissed 739 


PARITY PRICE 
Interpretation of Provision of Act Relating to 

The act does not provide for suspension or termination of an 
order issued pursuant thereto when the prices of com- 
modities thereunder have reached parity price as the limi- 
tation contained in the declared policy of the act is that 
no action is authorized thereunder which has for its 
purpose the maintenance of prices to farmers above the 
level, i. e., parity price, which Congress has declared to 
be the policy of the act 1333:729; 1334 729 


PRODUCER-HANDLER 
Failure to establish status 1335 744 


Section 8c(8) or AcT 

Records Showing Regularity of Referendum Authorized Under 
The records show ample support, either directly or by rea- 
sonable inference, for all findings of the Secretary 
embodied in the order in question, and the findings 

show compliance with requirements of the act in- 

cluding that of the referendum authorized under section 

1333: 729; 729 


Section 8c(15)(A) or Act 
Question of Maintenance of Parity Price as not Within Scope 
of 
A petition filed pursuant to section 8c(15)(A) is not the 
proper procedure to secure, on the basis of additional evi- 
dence, a determination that an order does not tend to 
effectuate the declared purpose of the act, nor can the 
question that the purchasing power of oranges has not 
reached parity price be considered in such proceed- 
Recs ce. sas tallest aces ca ide gl eet auadaad le 1333:729; 729 


Question of Validity of Marketing Agreement Not Within 


Scope of 
Since proceedings under section 8c(15)(A) of the act do not 
relate to marketing agreements entered into under the 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


a : A.D. 
SecTIoN 8c(15)(A) or Act—Continued Ne. Pase 


Question of Validity of Marketing Agreement Not Within Scope 
of—Continued 

act but are designed to afford persons affected by the 
Secretary’s order a way to seek relief from orders or 
obligations thereunder which are not in accordance with 
law, and petitioner’s reference to marketing agreements 
do not, either in terms or by reasonable inference, raise 
any question of the validity of the order, his objections 
to the marketing agreement are not properly for con- 
sideration in this proceeding, and although petitioner 
is not bound by the agreement, if he is in fact 
a handler, he is subject to the order issued under 
the act 


Question of Violation of Anti-Trust Laws not Within Scope of 
Question of violation of anti-trust laws of the United States 

is clearly not within the scope of a hearing under section 
8c(15)(A) of the act 1333 :729; 
Scope of 1333: 730; 


Who May File Petition for Relief Under 


Failure of petitioner to allege affirmatively that he is a 
handler as defined in the order, coupled-with his alle- 
gation that heretofore he has not engaged “in the han- 
dling of oranges as a ‘second handler,’ but intends to 
do so when authorized under the provisions of the law 
and the regulations adopted by the Secretary of Agricul- 
ture,” presents an inference that petitioner was not, at 
the time of filing his petition engaged directly or in- 
directly in the handling of oranges; hence, he may not file 
a petition seeking relief under the rules of practice gov- 
erning proceeding on petitions to modify or to be ex- 
empted from marketing orders under section 8c(15) (A) 
CU NR a a cess aide tae tos ene tdmcanenecia aiid 133: 729; 


STATUTES 

Construction and Interpretation 
Interpretation of provision of act, relating to parity 
1333: 730; 


COMMODITY EXCHANGE ACT 


SUSPENSION OF TRADING PRIVILEGES 
Failure to file reports 


TRADING PRIVILEGES 
Suspension of, at all Contract Markets 
Order suspending respondents’ trading privileges for 90 
days at all contract markets for failure to file reports 
concerning their egg futures trading 
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CEASE AND DESIST 
Violation of Act 
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Respondent, a market agency, charged in the complaint with 


violations of the act is ordered to cease and desist from 
(1) accepting gratuities from the seller of livestock in 
connection with the purchases made as an agent buying 
on commission for a principal; and (2) failing to secure 
an authorized official scale ticket in connection with live- 
stock purchased for the account of a principal; and re- 
spondent is herein directed to keep such accounts, 
records and memoranda as fully and correctly disclose 
all transactions in his business, and secure an author- 
ized scale ticket covering all purchases of livestock made 
by him as agent for a principal, and shall retain in his 
records a copy of the authorized scale ticket, except that 
where the scale ticket is furnished to respondent’s prin- 
cipal, this fact shall be recorded upon the copy of the 
appropriate account of purchase retained by respondent_-_ 


Respondent, a market agency, charged in the complaint 


with violations of the act, is ordered to cease and desist 
from (1) failing to secure and furnish to his princi- 
pal or to retain in his records authorized scale tickets; 
and (2) making false entries in his records, accounts, or 
memoranda; and respondent is herein directed to keep 
such accounts, records, and memoranda as fully and 
correctly disclose all transactions in his business and 
shall secure an authorized scale ticket and shall retain 
in his records a copy of the authorized scale ticket cov- 
ering all purchases of livestock made by him as agent, 
except that where the scale ticket is furnished to his 
principal this fact shall be recorded upon the copy of 
the appropriate account of purchase retained by re- 
spondent; in other respects the complaint is dismissed_-_ 


Respondent, a market agency, charged in the complaint with 


violations of the act, is ordered to cease and desist from 
(1) weighing livestock for sale without the services of 
an authorized weighmaster and the issuance of an official 
scale ticket showing the true and accurate weight; (2) 
paying gratuities to market agencies in connection with 
the purchase of livestock, and (3) making false entries in 
his books, records, accounts or memoranda; and re- 
spondent is herein directed to keep such accounts, records, 
and memoranda as fully and correctly disclose all trans- 
actions involved in his business, including an official 
authorized scale ticket covering all sales of livestock with 
a copy of the scale ticket being furnished to the pur- 
ee ab det hh canal renal eieeiems cabanas eel apes ea dw aadhicoaren dies 


Upon respondents’ admission of facts charged in the com- 


plaint, the respondents, a partnership operating as a 


A.D. 
No. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
CEASE AND Desist—Continued AD. iis 
Violation of Act—Continued ™ ” 


market agency, are ordered to cease and desist from 
(1) permitting any of their employees to deal in livestock 
which had been consigned to the respondents for sale on 
commission; (2) selling livestock which had been con- 
signed to the respondents for sale on commission to an 
employee of the respondents; (3) failing to show the 
hames of purchasers on accounts of sale rendered to 
consignors for whom respondents have sold livestock on 
commission; (4) failing to disclose to consignors the 
pecuniary interest of respondents’ employees in the sale 
of livestock and that employees of the respondents have 
an interest in the business of the purchaser of consigned 
livestock; and (5) failing to assess selling commissions 
prescribed in respondents’ tariff and failing to deduct 
resale yardage charges prescribed in the tariff of the 
Wichita Union Stock Yards 
PARTIES 
Substitution of Respondent’s Successor 
Respondent's request that it be substituted as a party in 
this proceeding because it is the successor of the prior 
respondent partnership granted 
RATES AND CHARGES 
Increase in 
Pursuant to petition filed by respondents and publication 
thereof, order issued authorizing increase in rates therein 
requested 
SUPPLEMENTAL ORDER 
Increase in rates authorized 
VIOLATION or Act 
Accepting gratuities from seller of livestock 
Failing to assess selling commissions prescribed in respondents’ 
tariff and failing to deduct resale yardage charges prescribed. 
in tariff of Wichita Union Stockyards___...--_--________ 
Failing to disclose to consignors pecuniary interest of respond- 
ents’ employees in sale of livestock and that employees have 
interest in business of purchaser of consigned livestock... 1342 
Failing to secure an authorized official scale ticket 1341 
Failing to secure and furnish or to retain in records authorized 
scale tickets 1339 
Failing to show names of purchasers on accounts of sale ren- 
dered to consignors 1342 
Issuance of official scale ticket without showing true and ac- 
curate weight . 1340 
Making false entries in books, records, accounts or memo- 
randa 1339:754; 1340 


Paying gratuities to market agencies 
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Permitting employees to deal in livestock consigned to re- 
spondents 

Selling livestock consigned to respondents 

Weighing livestock for sale without services of an author- 
ized weighmaster 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ConTRACTS 
Effect of failure to establish valid agreement by broker---- 1345 


CusToM AND USAGE 
Custom as to method of shipment 


DISMISSAL 
Complaint as to balance claimed 


Failure to Establish Warranty 
Where buyer by agent purchased potatoes which were 
shipped to a designated interstate point and were ac- 
cepted and sold, and buyer requested an allowance 
from seller who forwarded buyer its check in response 
to the request for an allowance, the complaint is dis- 
missed because no breach of warranty is shown, and 
the allowance granted by seller was not in payment 
of buyer’s claimed damages 
Settlement Between Parties 
Complaint for reparation dismissed with prejudice pur- 
suant to stipulation of parties as the result of the 
settlement of the claim between the parties 
Withdrawal of Complaint 
Reparation complaint dismissed on notification by com- 
plainant’s attorney that complainant has consented to a 
withdrawal of the complaint 


EVIDENCE 
Facts failing to show— 
negligence of shipper 
warranty 


Facts showing— 
contract of sale 


Lack of Adequate Proof of Condition of Commodity on Ar- 
rival 

Where a shipper shipped a carload of apples from Lewiston, 

Idaho, to Minneapolis in October under standard venti- 

lation, instead of refrigeration, and there was evidence 

both that this method of shipping apples from Lewis- 

ton was customary in October and that the temperatures 

encountered by the car justified shipment under stand- 

ard ventilation, and there being no adequate proof of 

the condition of the apples on arrival, held that the 
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Lack of Adequate Proof of Condition of Commodity on Ar- 
rival—Continued 
evidence fails to establish that the loss sustained by 
reason of deterioration, or any part thereof, was due 
to negligence on the part of the shipper 1345 779 
FAILURE TO DELIVER 
not without reasonable cause 1346 797 


PRINCIPAL AND AGENT 


Effect of Agent’s Failure to Give Shipping Instructions 
In an action by the purchaser to recover the purchase price 
of a carload of watermelons sold but not delivered by re- 
spondent to complainant, the sale having been negotiated 
by a broker and an employee of complainant and the em- 
ployee’s personal check having been given for the agreed 
price, and the complainant’s agents failed to make known 
to respondent for whom the purchase was made and 
failed to furnish respondent with shipping instructions 
for the watermelons, held that where a broker or agent 
buys for an unknown consignee at an unknown place, the 
buyer is bound to give shipping instructions and that 
respondent’s failure to deliver the carload of watermelons 
was not without reasonable cause and therefore was not 
in violation of the act 
Effect of broker’s failure to give shipping instructions 
Effect of broker’s failure to make known for whom purchase 


Liability of broker for false and misleading statement 


REPARATION 


Failure to Deliver 

Where complainant alleged a contraet for the sale by respond- 
ent of 10 carloads of carrots, and respondent contended 
that it agreed merely to ship carrots if and when avail- 
able, and one carload only was delivered, it is concluded 
from the evidence that the parties had mutually assented 
to the sale of 10 carloads, and reparation is awarded 
to complainant for the difference between the contract 
price and the cost of replacement of the commodity_-__ 1343 1773 


False and Misleading Statement by Broker 
Where broker represented to seller-complainant that a sale 
of a carload of apples had been made to purchaser—one 
of the respondents, and the evidence established that no 
valid and binding contract of purchase and sale had, in 
fact, been consummated by the broker, held that the 
broker made a false and misleading statement in viola- 
tion of the act, and is liable for the damages sustained 
by seller-complainant as a result thereof, and that the 
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complaint as to the alleged purchaser should be dis- 
1345 1779 
Net Proceeds of Resale 

Where the seller resold a carload of watermelons at auc- 
tion when the broker failed to furnish shipping in- 
structions or to disclose for whom the purchase was 
made, tendered his check for the net proceeds of the 
resale to complainant, who returned it with a request 
for a remittance in the full amount of the purchase price, 
held that although respondent’s failure to deliver the 
melons was not without reasonable cause, the net pro- 
ceeds of the resale should be paid to the complainant 
and the complaint as to the balance sought to be recov- 
ered by complainant should be dismissed 


REPARATION FOR— 
Failure to deliver 


RESALE By AUCTION 
Net proceeds of resale due complainant 


STATUTE OF FRAUDS 
Effect of Acceptance by Buyer of Part of Shipment 
In an action by the buyer for nondelivery of 10 carloads of 
carrots, the shipment of one carload by the seller and 
its acceptance by the buyer takes the contract out of the 
Statute of Frauds 


VIOLATION OF ACT 
Failure to deliver 
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ATTORNEYS . 
Attorney’s fee as costs 


Bonps 
in double amount of reparation award 


Costs 
Attorney’s fee as 


JUDGMENT UPON VERDICT OF JURY 
Award of War Food Administrator Sustained 

Upon the verdict of the jury and award of the Assistant to the 
War Food Administrator, it is ordered, adjudged and decreed 
by the court that appellee-complainant recover from the ap- 
pellant-respondent the sum of $1,845.52 with interest thereon 
at 5 percent per annum in amount of $193.75 and $250 as at- 
torney’s fee, which amount is taxed as part of the court costs 
herein, and it is further ordered that the clerk shall satisfy 
and pay said judgment plus 6 percent per annum from 
date of this judgment and all other costs herein incurred out 
of the cash bond in double amount of the reparation award 
conditioned upon the payment of the judgment entered by 
the court 





